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FINAL EXAMINATION-FALL 2014

!
TORTS
!

!

HOUSE OF RUSSELL

1. DEADLINE: This is a 75-hour examination. You may begin the exam at any time after 3 pm
on Friday, December 5, 2014. You must submit your answers by 6 pm on Monday,
December 8, 2014. If you turn in your answers after 6 pm on December 8, then you will
receive an F for your grade. NO EXCUSES.

!

2. TURNING IN YOUR ANSWER: Turn in your answer by sending the file to
registrar@law.du.edu. Sending your answer with either a send receipt or a delivery receipt is
a good idea. As well, send yourself a copy of the message that you send to the registrar. This
will verify the fact and time of your sending your answer. DO NOT SEND A COPY OF
YOUR ANSWER TO PROFESSOR RUSSELL; YOU VIOLATE THE HONOR CODE IF
YOU SEND A COPY OF YOUR ANSWER TO PROFESSOR RUSSELL. In the subject
line of your email, put the following text: “Russell-Torts-[exam number]” where [exam
number] is your exam number. Name the file that contains your answer using the same
convention: Russell-Torts-[exam number]. Do NOT contact Professor Russell with examrelated difficulties.

!

3. OPEN-BOOK: This is an open-book, take-home examination. Your answer must be of your
own composition. You may work on this examination wherever you wish, and you may
consult any written material that you wish. However, you violate the Honor Code if you
discuss, show, or distribute this examination or your answers to anyone at all before 6 pm on
Monday, December 8. Avoid, for example, posting anything on Facebook that looks like a
request for assistance. Avoid, too, appearing to work with other people in study rooms or the
library. Once the examination starts, you may not discuss it with anyone at all before the
examination ends on Monday.

!

4. EXAM NUMBER: Please put your exam number on each page. The easiest way to do this is
to put the exam number in a header on each page. Do not put your name anywhere on the
exam. You should name the file Russell-Torts-[Exam Number]

!
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5. LENGTH: This examination consists of one question. You may use no more than 2,500
words to answer the question. Reducing your answers to this word limit will be one of the
challenges of this examination. Please include the word count at the end of your answer.

!

6. FORMATTING: Please double-space your answers. Avoid miniature fonts, okay? Avoid putting bullet
points in front of every paragraph as this is oddly distracting to Professor Russell. Note, too,
when the registrar rechecks the word count, bullet points are sometimes counted as words.
This generates needless confusion.

!

7. HOW TO ANSWER: In answering, use judgment and common sense. Be organized.
Emphasize the issues that are most important. Do not spend too much time on easy or trivial
issues at the expense of harder ones. If you do not know relevant facts or relevant legal
doctrine, indicate what you do not know and why you need to know it. You must connect
your knowledge of law with the facts before you. Avoid waste of time by avoiding lengthy
and abstract summaries of general legal doctrine. Discuss all plausible lines of analysis. Do
not ignore lines of analysis simply because you think that a court would resolve an
ambiguous question one way rather than another.

!

8. JURISDICTION: The laws of Newstate, the 51st state of the union, apply to all the issues in
this examination. Newstate is NOT Colorado. New City is the name of a fictional city.

!

9. CONCISION: Quality, not quantity is desired. Think through your answer before you begin
to write. You have a lot of time to write and edit your answers. You will earn a better grade
by being thorough and concise. And, of course, well-organized answers will be the best
answers that earn the highest grades.

!

10. KEEP A COPY: You should retain a copy of your exam answer. You should feel free, of
course, to keep a copy of the exam.

!

11. CHEATING: If, in preparing for this examination you have violated the Honor Code, or if,
during this examination, you violate the Honor Code, the best course of action is for you to
report to the Student Conduct Office in Driscoll Center North (303-871-4504) immediately
after this examination ends.

!
12. GOOD LUCK: Good luck and have an excellent break.
!
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“Hands up. Don’t Shoot.”

!

The following news story appeared on November 23, 2014, a few days before the
Ferguson, Missouri grand jury announced that there would be no indictment of police officer
Darren Wilson for the killing of Michael Brown.
New City, Newstate. – A woman appears to have accidentally fatally shot herself in the
head with a gun bought to prepare for possible Ferguson-related unrest, according to
sources briefed on the police investigation.

!

The shooting occurred Friday night in downtown New City, the city’s Metropolitan
Police Department said. New City is located in Newstate, which lies just across the
Newstate River from Ferguson, Missouri. New City lies at the confluence of the
Newstate, Mississippi, and Missouri rivers.

!

The female victim, identified in a police report as Becca Campbell, 26, was a passenger
in a car involved in an auto accident.

!
Her 33-year-old boyfriend was driving.
!

Sources said that the boyfriend, Ben Funder, told police that the couple had bought a gun
because of fears of unrest related to the pending grand jury decision concerning the
shooting of Michael Brown.

!

According to sources, Funder told investigators that as they drove late Friday night, the
victim waved a gun and chanted, “We’re ready for Ferguson!”

!

Campbell pointed the loaned gun at Funder, and he ducked to get out of the way of the
gun. At that point, he accidentally rear-ended another car.

!

Campbell said the accident caused the gun to go off and that a bullet struck his girlfriend
in the head. Campbell’s mother was in the back seat of the vehicle at the time.

!
The victim was rushed to a hospital but died.
!
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!
!
!

The investigation is continuing because police want to be sure the story as told by the
boyfriend is correct, the sources said.
[End of news story]

Since the accident and shooting, additional details have emerged. However, there are two

different versions of what transpired.
Funder explains that he and his girlfriend Campbell bought the gun because they thought
there might be violence when the Grand Jury returned its decision regarding the prosecution of
Darren Wilson. Since Michael Brown’s death, Campbell had been an active protester in
Ferguson.
Funder explained that he and Campbell purchased the gun at a Newstate gun shop called
“Guns ‘R Us.” They first visited the shop on 14 November to shop for guns. They picked out a
Glock 19, which they felt was a good-sized, easy-to-fire handgun that either of them could
readily conceal. Campbell was very excited about the purchase. Campbell and Funder submitted
her name and identification to the dealer, who then cleared her with a background check using
the National Instant Criminal Background Check System. The system, which links to several
databases managed by the FBI, including the National Crime Information Center, runs an
individual's name through federal and state criminal records. Campbell cleared the background
check, but because Campbell was a little short on cash that night, they did not purchase the gun
that evening and instead came back on the Friday the 21st of November after Campbell received
her next paycheck.
Funder explains that on Friday the 21st, he and Campbell chatted with the store owner as
they completed the purchase. The owner reviewed the gun’s features with them, sold them some
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ammunition, and tried to convince them that they should each own a handgun. Campbell
emphasized that she wanted a gun in order to protect herself after the Grand Jury announced its
decision. “Good idea,” said Clint, the store owner. After she paid for the gun, Campbell asked
Clint to load the gun for her, so that she could be certain that the gun was loaded properly. Clint
filled the magazine, inserted the magazine into the gun, and filled a backup magazine, which he
put into the gun case that he also sold them. Clint then walked Campbell and Funder to the
Funder’s car in the parking lot. Being an “old school” gentleman, Clint opened the passengerside door for Campbell and also said hello to Campbell’s mother, who had remained in the back
seat of the car while her daughter and Funder purchased the gun. Campbell’s mom had used the
opportunity to take a little nap. After saying hello to Campbell’s mother, Clint then handed the
weapon to Campbell—the daughter, that is—and, separately, gave her the gun case once she was
in the car with her seatbelt securely fastened. Clint thanked them for their business, and the
happy, gun-owning couple drove off.
They had the gun for 45 minutes before Campbell was shot.
Funder explains that Campbell held the gun in her hands while he drove the car. She
loved the weight and feel of the gun and admired its technology. She pointed the gun out the
front window of the car and imagined pulling the trigger and watching the windshield shatter.
She murmured “bang, bang.” Funder was excited too, but he became anxious. Campbell started
pointing the loaded gun out the partly open, passenger side window. “Bang, bang.” She swiveled
the gun from the front to the right. Funder remembers saying, “That’s enough, honey. Let’s put
the gun away.” Campbell then started pointing the gun out the driver’s side window as Funder
drove. First she pointed it in front of him, and then she pointed the Glock right at him. Funder
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had experience with weapons from the time he was a young boy, and he knew never to point a
weapon—whether loaded or not—at another person unless you intended to shoot that person. He
remembered his own father beating that lesson into him. Literally.
Funder says that he was afraid when his girlfriend pointed the loaded Glock right at him.
However, he tried to make a joke. He says that he took his hands off the wheel, put them in the
air, and said, “Hands up. Don’t shoot.” At that point, Funder says he heard and felt the impact as
his car crashed into the Ford Taurus stopped at a red light in front of him. He claims that he was
so focused on the gun that he lost track of his driving, did not notice that the light in front of him
had turned red, and did not see the car stopped at the light directly in front of him. His story is
that when his car slammed into the car in front of him, the gun went off, and the shot went into
his girlfriend Campbell’s head. He guesses that she pointed the gun away from him and toward
herself just before he crashed into the car in front of them. Or, he guesses that the impact of the
crash turned the gun toward her head.
Funder says that his girlfriend was conscious when he called 9-1-1 and when the
paramedics arrived. She looked terrified. She bled a lot, lost consciousness, and went into cardiac
arrest while riding in the ambulance to the hospital. The paramedics were not able to revive her
nor were the hospital’s Emergency Department physicians, one of whom officially declared her
to be dead.
Campbell’s injury and death generated huge bills. The paramedics, who worked hard to
save her life, sent a bill totaling $25,670. The hospital has also sent a bill for the emergency
treatment by physicians and staff in the amount of $35,890. The cost of her burial was $17,000.
The Glock, with magazines, ammunition, and case, cost $725. For several years, Campbell has
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been helping her mother by paying $200/month of her mother’s rent. The coroner’s autopsy,
which cost $4,500, showed that the impact of the car crash broke Campbell’s left leg, right arm,
and her sternum.
Campbell’s mother is heart-broken with grief over the loss of her only daughter. She does
have a son who is 30 years old.
Campbell’s mother has talked with police about what she heard in the car. After they left
Guns ‘R Us, Campbell’s mother tried to continue her nap. She was not able to sleep, but she
relaxed by keeping her eyes closed as she hummed hymns to herself. She heard her daughter
admiring the gun and saying, “bang, bang.”
The mother’s story differs from the boyfriend’s story after the point where her daughter
pointed the gun at Funder. She remembers that he said, “Hands up. Don’t shoot.” However, with
her eyes still closed, she believes that she heard Funder say, angrily, “How’d you like it if I
pointed this at you?!” She opened her eyes in shock as the gun went off, and she cannot say
whether her daughter or Funder had control of the gun. She believes that Funder may have pulled
the trigger either accidentally or intentionally. One thing that reinforces her belief is that she
believes—but cannot say for certain—that after the gunshot, Funder accelerated the car and
crashed into the back of the Ford Taurus. She thinks that the shot came before the crash.
Campbell’s mother’s physical injuries are exacerbating her grief. She fractured her right
forearm and her right cheekbone when the force of the crash threw her forward. She was not
wearing a seatbelt because she believed that Newstate only required front seat passengers to wear
seatbelts. Campbell’s mother is glad to have Medicare, because her out-of-pocket costs related to
the accident have only amounted to $475.
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Of course the two passengers in the Ford Taurus—the car into which Funder crashed—
also suffered injuries. The driver, an undocumented immigrant from Sweden named Razmus
Primus, had no driver’s license other than an expired Swedish driving license. Primus was also
drunk at the time of the accident. He had been drinking Akvavit, which is an important part of
Scandinavian drinking culture, where it is often drunk during festive gatherings, such as
Christmas dinners and weddings. Akvavit, like vodka, is distilled from either grain or potatoes
but is then flavored with herbs, spices, or fruit oil. Primus’s blood alcohol, when checked at the
hospital with a blood draw about an hour after the accident, was 0.16, which was double
Newstate’s legal limit.
Primus’s injuries, as often happens with drunks, were not as severe as one might expect.
Fortunately, he was wearing his seat belt at the time of the crash. At the accident scene, he had
excruciating neck pain, and the paramedics who transported him to the hospital took precautions
consistent with the possibility that his neck was broken. At the hospital, after careful imaging
studies and including x-rays and an MRI, the physicians ruled out any broken bones and
diagnosed severe cervical strain and other soft tissue injuries. Primus, a European who was
accustomed to excellent universal health care at no cost, was shocked to receive a $12,000 bill
from the paramedics and a $43,789 bill from the hospital. He has no idea how he will pay these
bills nor how he will pay for the physical therapy the doctors prescribed. His Ford Taurus, which
had a market value of $17,500, was totaled in the crash. He also lost a case of Akvavit, which
was in the trunk of the car and was crushed during the collision.
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Primus’s passenger, Sigert Ebert, was less fortunate. He was seated in the front, passenger
seat and wearing his seat belt when the crash occurred. The impact fractured his pelvis in three
places, and his head slammed into the Ford’s dashboard with such force that he suffered a
concussion and broken nose and has dizziness and vision problems both of which the doctors
believe may be permanent. Orthopedic surgeons successfully repaired his pelvic fracture and
discharged him (with an $82,000 bill for the hospital services alone) to a rehabilitation facility.
Ebert, also an undocumented immigrant from Sweden, was also shocked by the medical bill, but
that is the least of his worries now. While in the hospital, Ebert contracted Clostridium difficile,
which is commonly known as C. diff. (When he began to have symptoms, Ebert was worried that
he had contracted The Ebola from a nurse who had recently returned from Liberia, where she had
cared for Ebola patients as part of a volunteer effort with Médecins Sans Frontières [Doctors
Without Borders]). Roughly 12 percent of hospital patients in the United States contract a
hospital-aquired or iatrogenic infection; 100,000 people die each year from these infections. C.
diff is one of the most common hospital-acquired infections and also one of the most deadly.
Ebert is now in the hospital being treated for the terrible, chronic diarrhea and abdominal pain
that are the most common symptoms of C. diff. Ebert has a 30 percent chance of dying.
Your job is to analyze fully the potential tort claims that the five people involved in
the car crash may have. Your job is NOT to evaluate any criminal charges that might be
brought against anyone involved; you should focus on the civil claims. As well, do not focus on
any potential products liability claims that any injured person might make; an expert in products
liability will look into these matters. As part of your analysis, you should consider the Newstate
statutes that you will find below.
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Statute 1. Improperly handling firearms in a motor vehicle."

!
(A) No person shall knowingly discharge a firearm while in or on a motor vehicle.!
!

(B) No person shall knowingly transport or have a loaded firearm in a motor vehicle in
such a manner that the firearm is accessible to the operator or any passenger without
leaving the vehicle.!

!

(C) No person shall knowingly transport or have a firearm in a motor vehicle, unless the
person may lawfully possess that firearm under applicable law of this state or the United
States, the firearm is unloaded, and the firearm is carried in one of the following ways:!

!
(1) In a closed package, box, or case;!
!
(2) In a compartment that can be reached only by leaving the vehicle;!
!
(3) In plain sight and secured in a rack or holder made for the purpose;!
!

(4) If the firearm is at least twenty-four inches in overall length as measured from the
muzzle to the part of the stock furthest from the muzzle and if the barrel is at least
eighteen inches in length, either in plain sight with the action open or the weapon
stripped, or, if the firearm is of a type on which the action will not stay open or which
cannot easily be stripped, in plain sight.!

!

(D) No person shall knowingly transport or have a loaded handgun in a motor vehicle if,
at the time of that transportation or possession, any of the following applies:!

!

(1) The person is under the influence of alcohol, a drug of abuse, or a combination of
them.!

!

(2) The person's whole blood, blood serum or plasma, breath, or urine contains a
concentration of alcohol, a listed controlled substance, or a listed metabolite of a
controlled substance prohibited for persons operating a vehicle regardless of whether
the person at the time of the transportation or possession as described in this division is
the operator of or a passenger in the motor vehicle.!

!

(E) No person who has been issued a concealed handgun license, who is the driver or
an occupant of a motor vehicle that is stopped as a result of a traffic stop or a stop for
another law enforcement purpose or is the driver or an occupant of a commercial motor
vehicle that is stopped by an employee of the motor carrier enforcement unit and who is
transporting or has a loaded handgun in the motor vehicle or commercial motor vehicle
in any manner, shall do any of the following:!

!

(1) Fail to promptly inform any law enforcement officer who approaches the vehicle
while stopped that the person has been issued a concealed handgun license and that
the person then possesses or has a loaded handgun in the motor vehicle;!
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!

(2) Fail to promptly inform the employee of the unit who approaches the vehicle while
stopped that the person has been issued a concealed handgun license and that the
person then possesses or has a loaded handgun in the commercial motor vehicle;!

!

(3) Knowingly fail to remain in the motor vehicle while stopped or knowingly fail to keep
the person's hands in plain sight at any time after any law enforcement officer begins
approaching the person while stopped and before the law enforcement officer leaves,
unless the failure is pursuant to and in accordance with directions given by a law
enforcement officer;!

!

(4) Knowingly have contact with the loaded handgun by touching it with the person's
hands or fingers in the motor vehicle at any time after the law enforcement officer
begins approaching and before the law enforcement officer leaves, unless the person
has contact with the loaded handgun pursuant to and in accordance with directions
given by the law enforcement officer;!

!

(5) Knowingly disregard or fail to comply with any lawful order of any law enforcement
officer given while the motor vehicle is stopped, including, but not limited to, a specific
order to the person to keep the person's hands in plain sight.!

!
(F)!
!
(1) Divisions (A), (B), (C), and (E) of this section do not apply to any of the following:!
!

(a) An officer, agent, or employee of this or any other state or the United States, or a law
enforcement officer, when authorized to carry or have loaded or accessible firearms in
motor vehicles and acting within the scope of the officer's, agent's, or employee's duties;!

!

(b) Any person who is employed in this state, who is authorized to carry or have loaded
or accessible firearms in motor vehicles unless the appointing authority of the person
has expressly specified that the exemption provided in division (F)(1)(b) of this section
does not apply to the person.!

!

(2) Division (A) of this section does not apply to a person if all of the following
circumstances apply:!

!

(a) The person discharges a firearm from a motor vehicle at a coyote or groundhog, the
discharge is not during the deer gun hunting season as set by the chief of the division of
wildlife of the department of natural resources, and the discharge at the coyote or
groundhog, but for the operation of this section, is lawful.!

!

(b) The motor vehicle from which the person discharges the firearm is on real property
that is located in an unincorporated area of a township and that either is zoned for
agriculture or is used for agriculture.!

!
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(c) The person owns the real property described in division (F)(2)(b) of this section, is
the spouse or a child of another person who owns that real property, is a tenant of
another person who owns that real property, or is the spouse or a child of a tenant of
another person who owns that real property.!

!
(d) The person does not discharge the firearm in any of the following manners:!
!
(i) While under the influence of alcohol, a drug of abuse, or alcohol and a drug of abuse;!
!
(ii) In the direction of a street, highway, or other public or private property used by the
public for vehicular traffic or parking;!

!
(iii) At or into an occupied structure that is a permanent or temporary habitation;!
!

(iv) In the commission of any violation of law, including, but not limited to, a felony that
includes, as an essential element, purposely or knowingly causing or attempting to
cause the death of or physical harm to another and that was committed by discharging
a firearm from a motor vehicle.!

!
Statute 2. Civil action for wrongful death"
!

When the death of a person is caused by wrongful act, neglect, or default which would
have entitled the party injured to maintain an action and recover damages if death had
not ensued, the person who would have been liable if death had not ensued, or the
administrator or executor of the estate of such person, as such administrator or
executor, shall be liable to an action for damages, notwithstanding the death of the
person injured and although the death was caused under circumstances which make it
aggravated murder, murder, or manslaughter. When the action is against such
administrator or executor, the damages recovered shall be a valid claim against the
estate of such deceased person.!

!

When death is caused by a wrongful act, neglect, or default in another state or foreign
country, for which a right to maintain an action and recover damages is given by a
statute of such other state or foreign country, such right of action may be enforced in
this state. Every such action shall be commenced within the time prescribed for the
commencement of such actions by the statute of such other state or foreign country.!
The same remedy shall apply to any such cause of action now existing and to any such
action commenced before January 1, 1932, or attempted to be commenced in proper
time and now appearing on the files of any court within this state, and no prior law of
this state shall prevent the maintenance of such cause of action.!

!
!
!
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Statute 3. Proceedings; damages allowable; limitation of actions; statute of
repose for product liability claims."

!

(A)(1) Except as provided in this division, a civil action for wrongful death shall be
brought in the name of the personal representative of the decedent for the exclusive
benefit of the surviving spouse, the children, and the parents of the decedent, all of
whom are rebuttably presumed to have suffered damages by reason of the wrongful
death, and for the exclusive benefit of the other next of kin of the decedent. A parent
who abandoned a minor child who is the decedent shall not receive a benefit in a civil
action for wrongful death brought under this division.!

!

(2) The jury, or the court if the civil action for wrongful death is not tried to a jury, may
award damages authorized by division (B) of this section, as it determines are
proportioned to the injury and loss resulting to the beneficiaries described in division (A)
(1) of this section by reason of the wrongful death and may award the reasonable
funeral and burial expenses incurred as a result of the wrongful death. In its verdict, the
jury or court shall set forth separately the amount, if any, awarded for the reasonable
funeral and burial expenses incurred as a result of the wrongful death.!

!

(3)(a) The date of the decedent’s death fixes, subject to division (A)(3)(b)(iii) of this
section, the status of all beneficiaries of the civil action for wrongful death for purposes
of determining the damages suffered by them and the amount of damages to be
awarded. A person who is conceived prior to the decedent’s death and who is born alive
after the decedent’s death is a beneficiary of the action.!

!

(b)(i) In determining the amount of damages to be awarded, the jury or court may
consider all factors existing at the time of the decedent’s death that are relevant to a
determination of the damages suffered by reason of the wrongful death.!

!

(ii) Consistent with the Rules of Evidence, a party to a civil action for wrongful death
may present evidence of the cost of an annuity in connection with an issue of
recoverable future damages. If that evidence is presented, then, in addition to the
factors described in division (A)(3)(b)(i) of this section and, if applicable, division (A)(3)
(b)(iii) of this section, the jury or court may consider that evidence in determining the
future damages suffered by reason of the wrongful death. If that evidence is presented,
the present value in dollars of an annuity is its cost.!

!

(iii) Consistent with the Rules of Evidence, a party to a civil action for wrongful death
may present evidence that the surviving spouse of the decedent is remarried. If that
evidence is presented, then, in addition to the factors described in divisions (A)(3)(b)(i)
and (ii) of this section, the jury or court may consider that evidence in determining the
damages suffered by the surviving spouse by reason of the wrongful death.!

!

(B) Compensatory damages may be awarded in a civil action for wrongful death and
may include damages for the following:!
!
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(1) Loss of support from the reasonably expected earning capacity of the decedent;!

!
(2) Loss of services of the decedent;!
!

(3) Loss of the society of the decedent, including loss of companionship, consortium,
care, assistance, attention, protection, advice, guidance, counsel, instruction, training,
and education, suffered by the surviving spouse, dependent children, parents, or next of
kin of the decedent;!

!

(4) Loss of prospective inheritance to the decedent’s heirs at law at the time of the
decedent’s death;!

!

(5) The mental anguish incurred by the surviving spouse, dependent children, parents,
or next of kin of the decedent.!

!

(C) A personal representative appointed in this state, with the consent of the court
making the appointment and at any time before or after the commencement of a civil
action for wrongful death, may settle with the defendant the amount to be paid.!

!

(D) (1) Except as provided in division (D)(2) of this section, a civil action for wrongful
death shall be commenced within two years after the decedent’s death.!

!

(2)(a) Except as otherwise provided in divisions (D)(2)(b), (c), (d), (e), (f), and (g) of this
section, no cause of action for wrongful death involving a product liability claim shall
accrue against the manufacturer or supplier of a product later than ten years from the
date that the product was delivered to its first purchaser or first lessee who was not
engaged in a business in which the product was used as a component in the
production, construction, creation, assembly, or rebuilding of another product.!

!

(b) Division (D)(2)(a) of this section does not apply if the manufacturer or supplier of a
product engaged in fraud in regard to information about the product and the fraud
contributed to the harm that is alleged in a product liability claim involving that product.!

!

(c) Division (D)(2)(a) of this section does not bar a civil action for wrongful death
involving a product liability claim against a manufacturer or supplier of a product who
made an express, written warranty as to the safety of the product that was for a period
longer than ten years and that, at the time of the decedent’s death, has not expired in
accordance with the terms of that warranty.!

!

(d) If the decedent’s death occurs during the ten-year period described in division (D)(2)
(a) of this section but less than two years prior to the expiration of that period, a civil
action for wrongful death involving a product liability claim may be commenced within
two years after the decedent’s death.!

!

(e) If the decedent’s death occurs during the ten-year period described in division (D)(2)
(a) of this section and the claimant cannot commence an action during that period due
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to a disability, a civil action for wrongful death involving a product liability claim may be
commenced within two years after the disability is removed.!

!

(f) Division (D)(2)(a) of this section does not bar a civil action for wrongful death based
on a product liability claim against a manufacturer or supplier of a product. If division (D)
(2)(g) of this section applies regarding a civil action for wrongful death, the cause of
action that is the basis of the action accrues upon the date on which the claimant is
informed by competent medical authority that the decedent’s death was related to the
exposure to the product or upon the date on which by the exercise of reasonable
diligence the claimant should have known that the decedent’s death was related to the
exposure to the product, whichever date occurs first. A civil action for wrongful death
based on a cause of action described in division (D)(2)(g) of this section shall be
commenced within two years after the cause of action accrues and shall not be
commenced more than two years after the cause of action accrues.!
!
Statute 4. Contributory fault not bar to recovery of damages"

!

The contributory fault of a person does not bar the person as plaintiff from recovering
damages that have directly and proximately resulted from the tortious conduct of one or
more other persons, if the contributory fault of the plaintiff was not greater than the
combined tortious conduct of all other persons from whom the plaintiff seeks recovery in
this action and of all other persons from whom the plaintiff does not seek recovery in
this action. The court shall diminish any compensatory damages recoverable by the
plaintiff by an amount that is proportionately equal to the percentage of tortious conduct
of the plaintiff.!

!

Statute 5. Requirements when contributory fault established as affirmative
defense"

!

If contributory fault is asserted and established as an affirmative defense to a tort claim,
the court in a nonjury action shall make findings of fact, and the jury in a jury action shall
return a general verdict accompanied by answers to interrogatories, that shall specify
the following:!

!

(A) The total amount of the compensatory damages that would have been recoverable
on that tort claim but for the tortious conduct of the plaintiff;!

!

(B) The portion of the compensatory damages specified under division (A) of this
section that represents economic loss;!

!

(C) The portion of the compensatory damages specified under division (A) of this
section that represents noneconomic loss;!

!
!
!
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Statute 6. Reduction of compensatory damages based on percentage of tortious
conduct attributable to plaintiff"

!

After the court makes its findings of fact or after the jury returns its general verdict
accompanied by answers to interrogatories as described in Statute 5, the court shall
diminish the total amount of the compensatory damages that would have been
recoverable by an amount that is proportionately equal to the percentage of tortious
conduct that is attributable to the plaintiff. If the percentage of the tortious conduct
determined to be attributable to the plaintiff is greater than the sum of the percentages
of the tortious conduct determined to be attributable to all parties to the tort action from
whom the plaintiff seeks recovery plus all persons from whom the plaintiff does not seek
recovery in this action, the court shall enter judgment in favor of the defendants.!

!
Statute 7. Seat belt requirements; exceptions; fines"
!
(A) As used in this section:!
!

(1) “Automobile” means any commercial tractor, passenger car, commercial car, or truck
that is required to be factory-equipped with an occupant restraining device for the
operator or any passenger by regulations adopted by the United States secretary of
transportation pursuant to the “National Traffic and Motor Vehicle Safety Act of
1966,” 80 Stat. 719, 15 U.S.C.A. 1392.!

!

(2) “Occupant restraining device” means a seat safety belt, shoulder belt, harness, or
other safety device for restraining a person who is an operator of or passenger in an
automobile and that satisfies the minimum federal vehicle safety standards established
by the United States department of transportation.!

!

(3) “Passenger” means any person in an automobile, other than its operator, who is
occupying a seating position for which an occupant restraining device is provided.!

!

(4) “Tort action” means a civil action for damages for injury, death, or loss to person or
property. “Tort action” does not include a civil action for damages for breach of contract
or another agreement between persons.!

!
(B) No person shall do any of the following:!
!

(1) Operate an automobile on any street or highway unless that person is wearing all of
the available elements of a properly adjusted occupant restraining device, or operate
a school bus that has an occupant restraining device installed for use in its
operator's seat unless that person is wearing all of the available elements of the
device, as properly adjusted;!

!

(2) Operate an automobile on any street or highway unless each passenger in the
automobile who is subject to the requirement set forth in division (B)(3) of this section is
wearing all of the available elements of a properly adjusted occupant restraining device;!
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!

(3) Occupy, as a passenger, a seating position on the front seat of an automobile being
operated on any street or highway unless that person is wearing all of the available
elements of a properly adjusted occupant restraining device;!

!

(D) Notwithstanding any provision of law to the contrary, no law enforcement officer
shall cause an operator of an automobile being operated on any street or highway to
stop the automobile for the sole purpose of determining whether a violation of division
(B) of this section has been or is being committed or for the sole purpose of issuing a
ticket, citation, or summons for a violation of that nature or causing the arrest of or
commencing a prosecution of a person for a violation of that nature, and no law
enforcement officer shall view the interior or visually inspect any automobile being
operated on any street or highway for the sole purpose of determining whether a
violation of that nature has been or is being committed.!

!

(E) All fines collected for violations of division (B) of this section, or for violations of any
ordinance or resolution of a political subdivision that is substantively comparable to that
division, shall be forwarded to the treasurer of state for deposit into the state treasury to
the credit of the trauma and emergency medical services fund, which is hereby created.
The director of budget and management may transfer excess money from the trauma
and emergency medical services fund to the state highway safety fund if the director of
public safety determines that the amount of money in the trauma and emergency
medical services fund exceeds the amount required to cover such costs incurred by the
emergency medical services agency and the grants made by the state board of
emergency medical, fire, and transportation services and requests the director of budget
and management to make the transfer.!

!

(F)(1) Subject to division (F)(2) of this section, the failure of a person to wear all of the
available elements of a properly adjusted occupant restraining device in violation of
division (B)(1) or (3) of this section or the failure of a person to ensure that each minor
who is a passenger of an automobile being operated by that person is wearing all of the
available elements of a properly adjusted occupant restraining device in violation of
division (B)(2) of this section shall not be considered or used by the trier of fact in a tort
action as evidence of negligence or contributory negligence. But, the trier of fact may
determine based on evidence admitted consistent with the Ohio Rules of Evidence that
the failure contributed to the harm alleged in the tort action and may diminish a recovery
of compensatory damages that represents noneconomic loss in a tort action that could
have been recovered but for the plaintiff's failure to wear all of the available elements of
a properly adjusted occupant restraining device. Evidence of that failure shall not be
used as a basis for a criminal prosecution of the person other than a prosecution for a
violation of this section; and shall not be admissible as evidence in a criminal action
involving the person other than a prosecution for a violation of this section.!

!

(2) If, at the time of an accident involving a passenger car equipped with occupant
restraining devices, any occupant of the passenger car who sustained injury or death
was not wearing an available occupant restraining device, was not wearing all of the
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available elements of such a device, or was not wearing such a device as properly
adjusted, then, consistent with the Rules of Evidence, the fact that the occupant was not
wearing the available occupant restraining device, was not wearing all of the available
elements of such a device, or was not wearing such a device as properly adjusted is
admissible in evidence in relation to any claim for relief in a tort action to the extent that
the claim for relief satisfies all of the following:!

!

(a) It seeks to recover damages for injury or death to the occupant.!
(b) The defendant in question is the manufacturer, designer, distributor, or seller of the
passenger car.!
(c) The claim for relief against the defendant in question is that the injury or death
sustained by the occupant was enhanced or aggravated by some design defect in the
passenger car or that the passenger car was not crashworthy.!

!

(G)(1) Whoever violates division (B)(1) of this section shall be fined thirty dollars.!
(2) Whoever violates division (B)(3) of this section shall be fined twenty dollars.!
(3) Except as otherwise provided in this division, whoever violates division (B)(4) of this
section is guilty of a minor misdemeanor. If the offender previously has been convicted
of or pleaded guilty to a violation of division (B)(4) of this section, whoever violates
division (B)(4) of this section is guilty of a misdemeanor of the third degree.!

!
!
!
!
!
!
!

END OF EXAMINATION"

