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American Legal History – Russell
John Stark v. Thomas Parker, 19 Mass. (2 Pickering) 267 (1824).
Where the plaintiff agreed to work for the defendant a year for 120 dollars, but
before the expiration of the year voluntarily left the defendant's service, without
any fault on the part of the defendant and against his consent, it was held, that the
contract was entire; that the plaintiff must perform the whole year's service, as a
condition precedent to his right to recover any thing under the contract; and that he
could not renounce the contract and recover on a quantim merit.
[*268] This was an action of indebitatus assumpsitt brought to recover the sum of
27 dollars, 33 cents, as a balance due for services rendered by the plaintiff on the
defendant's farm. Plea, the general issue.
At the trial, in the Court of Common Pleas, before Strong J., the defendant
admitted that the plaintiff had performed the service set forth in the declaration,
and for the price therein stated, and that he, the defendant, had paid him from time
to time, before he left the defendant's service, money amounting in the whole to
about 36 dollars, and on account of his labor, but the defendant proved that the
plaintiff agreed to work for him a year, for the sum of 120 dollars, and that he, the
defendant, agreed to pay him that sum for his labor. He also proved that the
plaintiff voluntarily left his service before the expiration of the year, and without
any fault on the part of the defendant, and against his consent.
The judge thereupon instructed the jury, that the plaintiff would be entitled to
recover in this action a sum in proportion to the time he had served, deducting
therefrom such sum, if any, as the jury might think the defendant had suffered by
having his service deserted; and if such sum should exceed the sum claimed by the
plaintiff, they might find a verdict for the defendant.
The jury having returned a verdict for the plaintiff, the defendant filed his
exceptions to this instruction.
The Court now called on the counsel for the plaintiff to begin, as he was to contend
for what seemed to be a new principle.
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[*269] H. H. Fuller, for the plaintiff. It is true we are contending for a principle
which has not been expressly decided in our books; it is however an equitable
principle, that although the plaintiff has not performed the contract in full, yet if he
has performed a beneficial service, he shall recover a compensation, making a
deduction for the inconvenience suffered by the other party from the contract's not
being fully performed. And this principle ought particularly to be applied to the
case of a hiring to labor, in which the personal comfort and convenience of the
laborer are so much concerned. Where the contract is for the delivery of articles, it
would be of less consequence if all the articles were required to be delivered before
any part of the compensation should be demanded. In such a case, however, if part
of the articles are delivered and accepted, a pro rata compensation is allowed. And
we say here, that every day's service which the hirer permitted was an acceptance
of so much. The plaintiff expected to perform the labor before he should be paid
for it, but it was not a condition precedent that he should perform the whole before
he should be entitled to payment for the part actually performed. That could not
have been the intent of the parties, for no laborer would make such a contract
unless he were imposed upon, and the payments made from time to time prove that
the defendant did not so understand it. And if such was not clearly the intent of the
parties, the Court will lean against giving such a construction to the contract. When
a contract is entire and no benefit can result from a part-performance, the law no
doubt is, that it cannot be apportioned. If the principle we contend for is
established, the laborer will not be disposed to break his contract, since he must
answer for the injury sustained in consequence of it by his employer; but on the
other hand, if it is not established, the employer will have an inducement to make
the laborer's situation uncomfortable towards the end of the term of service, in
order that the laborer may leave him and forfeit his wages. Burn v. Miller, 4
Taunt.745; Ritchie v. Atkinson, 10 East, 295; Locke v. Swan, 13 Mass. R. 76;
Boone v. Eyre, 1 H. Bl. 273, note; Stevenson v. Snow, 3 Burr. 1237; Farnsworth v.
Garrard, 1 Campb. 38; Champion v. Short, ibid. 53; Barker v. Sutton, ibid. 55,
note; Fisher v. Samuda, ibid. 190; Guy v. Gower, 2 Marsh. Rep. 275; Com. Dig.
Action, F2. In Taft v. Montague, 14 Mass. R. 282, and Faxon v. Mansfield & Tr., 2
Mass. R. 147, the Court proceed on the ground that no benefit had been received.
The case of the Countess of Plymouth v. Throgmorton, 1 Salk. 65, will not be
considered as law here. In Cutter v. Powell, 6 T.R. 320, where the plaintiff's
intestate was to have 30 guineas, provided he continued to do his duty for the
voyage, but he died during the voyage, there was an express condition precedent in
writing; but even there, if it had been proved to be the custom of merchants to
apportion such a contract, the court would have done it, notwithstanding the
written agreement. In the present case there is no writing. The contract rests
entirely on parole evidence. There is a dictum of Lawrence J., in the case just cited,
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that a servant, though hired in a general way for a year, shall be entitled to his
wages for the time he serves, though he do not continue in the service during the
whole year; and this seems to be considered as law by the elementary writers. 1
Comyn on Contr. 229; Abbott on Merchant Ships &c., (Amer. ed.) 480, note; Ex
parte Smyth, 1 Swanst. 350, note a.
To show that the action was properly brought upon an implied promise of the
defendant, he cited Robson v. Godfrey, 1 Holt's N. P. Cas. 236; Wheeler v. Board,
12 Johns. R. 363; Weaver v. Bentley, 1 Caines's R. 47.
[*270] B. Sumner, for the defendant. The promises to serve and to pay were entire
and dependent, and the performance of the whole year's service was a condition
precedent. If such a contract can be apportioned in the manner contended for by the
plaintiff, it must be in a case where he has failed to perform the whole service
without any fault on his part. Here there was an express contract (whether in
writing or not is immaterial,) which is not rescinded, and the plaintiff therefore
cannot maintain an action upon an implied one. He cited. Pordage v. Cole, 1
Wms's Saund. 320 a, note 4; Peters v. Opie, 2 Wms's Saund. 352b, note 3; Duke of
St. Albans v. Shore, 1 H. Bl. 270; 3 Vin. Abr. 5, 7; Countess of Plymouth v.
Throgmorton, 1 Salk. 65; S.C. 3 Mod. 153; Cutter v. Powell, 6 T. R. 320;
Waddington v. Oliver, 2 New Rep. 61; Ellis v. Hamlen, 3 Taunt. 52; McMillan v.
Vanderlip, 12 Johns. R. 165; Raymond v. Bearnard, ibid. 274; Thorp v. White, 13
Johns R. 53; Jennings v. Camp, ibid. 94; Ketchum v. Evertson, ibid. 359; Reab v.
Moor, 19 Johns. R. 337; Faxon v. Mansfield & Tr., 2 Mass. R. 147; 2 Dane's Abr.
473.
Lincoln J. delivered the opinion of the Court. This case comes before us upon
exceptions filed pursuant to the statute, to the opinion, in matter of law, of a judge
of the Court of Common Pleas, before whom the action was tried by a jury; and we
are thus called upon to revise the judgment which was there rendered. The
exceptions present a precise abstract question of law for consideration, namely,
whether upon an entire contract for a term of service for a stipulated sum, and a
part-performance, without any excuse for neglect of its completion, the party guilty
of the neglect can maintain an action against the party contracted with, for an
apportionment of the price, or a quantum meruit, for the services actually
performed. Whatever may be the view properly taken of the contract between the
parties in the case at bar, the point upon which it was ruled in the court below
embraced but this single proposition. The direction to the jury was, "that although
proved to them, that the plaintiff agreed to serve the [*271] defendant for an agreed
price for a year, and had voluntarily left his service before the expiration of that
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time, and without the fault of the defendant, and against his consent, still the
plaintiff would be entitled to recover of the defendant, in this action, a sum in
proportion to the time he had served, deducting therefrom such sum, (if any,) as the
jury might think the defendant had suffered by having his service deserted." If this
direction was wrong, the judgment must be reversed, and the case sent to a new
trial, in which the diversity of construction given to the character and terms of the
contract by the counsel for the respective parties may be a subject for distinct
consideration.
It cannot but seem strange to those who are in any degree familiar with the
fundamental principles of law, that doubts should ever have been entertained upon
a question of this nature. Courts of justice are eminently characterized by their
obligation and office to enforce the performance of contracts, and to withhold aid
and countenance from those who seek, through their instrumentality, impunity or
excuse for the violation of them. And it is no less repugnant to the well established
rules of civil jurisprudence, than to the dictates of moral sense, that a party who
deliberately and understandingly enters into an engagement and voluntarily breaks
it, should be permitted to make that very engagement the foundation of a claim to
compensation for services under it. The true ground of legal demand in all cases of
contracts between parties is, that the party claiming has done all which on his part
was to be performed by the terms of the contract, to entitle him to enforce the
obligation of the other party. It is not sufficient that he has given to the party
contracted with, a right of action against him. The ancient doctrine on this subject,
which was carried to such an absurd extent as to allow an action for the stipulated
reward for a specified service, under a total neglect of performance, leaving the
other party to his remedy for this neglect, by an action in turn, has been long since
wisely exploded, and the more reasonable rule before stated, in late decisions, is
clearly established.
Upon examining the numerous authorities, which have been [*272] collected with
great industry by the counsel for the plaintiff, it will be found, that a distinction has
been uniformly recognized in the construction of contracts, between those in which
the obligation of the parties is reciprocal and independent, and those where the
duty of the one may be considered as a condition precedent to that of the other. In
the latter cases, it is held, that the performance of the precedent obligation can
alone entitle the party bound to it, to his action. Indeed the argument of the counsel
in the present case has proceeded entirely upon this distinction, and upon the
petitio principii in its application. It is assumed by him, that the service of the
plaintiff for a year was not a condition precedent to his right to a proportion of the
stipulated compensation for that entire term of service, but that upon a just
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interpretation of the contract, it is so far divisible, as that consistently with the
terms of it, the plaintiff, having labored for any portion of the time, may receive
compensation pro tanto. That this was the intention of the parties is said to be
manifest from the fact found in the case, that the defendant from time to time did in
fact make payments expressly toward this service. We have only to observe upon
this point in the case, that how ever the parties may have intended between
themselves, we are to look to the construction given to the contract by the court
below. The jury were not instructed to inquire into the meaning of the parties in
making the contract. They were instructed, that if the contract was entire, in
reference alike to the service and the compensation, still by law it was so divisible
in the remedy, that the party might recover an equitable consideration for his labor,
although the engagement to perform it had not been fulfilled. The contract itself
was not discharged; it was considered as still subsisting, because the loss sustained
by the defendant in the breach of it was to be estimated in the assessment of
damages to the plaintiff. A proposition apparently more objectionable in terms can
hardly be stated, and if supported at all it must rest upon the most explicit
authority. The plaintiff sues in indebitatus assumpsit as though there was no
special contract, and yet admits the existence of the contract to affect the [*273]
amount he shall recover. The defendant objects to the recovery of the plaintiff the
express contract which has been broken, and is himself charged with damages for
the breach of an implied one which he never entered into. The rule that expressum
facit cessare tacitum, is as applicable to this, as to every other case. If the contract
is entire and executory, it is to be declared upon. Where it is executed and a mere
duty to pay the stipulated compensation remains, a general count for the money is
sufficient. Numerous instances are indeed to be found in the books, of actions
being maintained where the specific contract has not been executed by the party
suing for compensation, but in every case it will be seen that the precise terms of
the contract have been first held, either to have been expressly or impliedly
waived, or the non-execution excused upon some known and settled principle of
law. Such was the case in Burn v. Miller, 4 Taunt. 744; Thorp v. White & al., 13
Johns. R. 53; and in most of the cases cited by the plaintiff's counsel, in which the
decision was had upon considering the obligation of the party to execute the
contract, and not upon the construction of the contract itself. Nothing can be more
unreasonable than that a man, who deliberately and wantonly violates an
engagement, should be permitted to seek in a court of justice an indemnity from
the consequences of his voluntary act; and we are satisfied that the law will not
allow it.
That such a contract as is supposed in the exceptions before us, expresses a
condition to be performed by the plaintiff precedent to his right of action against
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the defendant, we cannot doubt. The plaintiff was to labor one year for an agreed
price. The money was to be paid in compensation for the service, and not as a
consideration for an engagement to serve. Otherwise, as no precise time was fixed
for payment, it might as well be recovered before the commencement of the labor
or during its progress, as at any subsequent period. While the contract was
executory and in the course of execution and the plaintiff was in the employ of the
defendant, it would never have been thought an action could be maintained for the
precise sum of [*274] compensation agreed upon for the year. The agreement of
the defendant was as entire on his part to pay, as that of the plaintiff to serve. The
latter was to serve one year, the former to pay one hundred and twenty dollars.
Upon the construction contended for by the plaintiff's counsel, that the defendant
was to pay for any portion of the time in which the plaintiff should labor, in the
same proportion to the whole sum which the time of labor done should bear to the
time agreed for, there is no rule by which the defendant's liability can be
determined. The plaintiff might as well claim his wages by the month as by the
year, by the week as by the month, and by the day or hour as by either. The
responsibility of the defendant would thus be affected in a manner totally
inconsistent with the terms of his agreement to pay for a year's service in one
certain and entire month. Besides, a construction to this effect is utterly repugnant
to the general understanding of the nature of such engagements. The usages of the
country and common opinion upon subjects of this description are especially to be
regarded, and we are bound judicially to take notice of that of which no one is in
fact ignorant. It may be safe to affirm, that in no case has a contract in the terms of
the one under consideration, been construed by practical men to give a right to
demand the agreed compensation, before the performance of the labor, and that the
employer and employed alike universally so understand it. The rule of law is in
entire accordance with this sentiment, and it would be a flagrant violation of the
first principles of justice to hold it otherwise.
The performance of a year's service was in this case a condition precedent to the
obligation of payment. The plaintiff must perform the condition, before he is
entitled to recover any thing under the contract, and he has no right to renounce his
agreement and recover upon a quantum meruit. The cases of McMillan v.
Vanderlip, 12 Johns R. 165, Jennings v. Camp, 13 Johns. R. 94, and Reab v. Moor,
19 Johns R. 337, are analogous in their circumstances to the case at bar and are
directly and strongly in point. The decisions in the English cases express the same
doctrine, Waddington v. Oliver, 2 New [*275] Rep. 61; Ellis v. Hamlen, 3 Taunt.
52; and the principle is fully supported by all the elementary writers.
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But it has been urged, that whatever may be the principle of the common law, and
the decisions in the courts of New York on this subject, a different rule of
construction has been adopted in this commonwealth; and we are bound to believe
that such has sometimes been the fact, from the opinion of the learned and
respectable judge who tried this cause, and from instances of similar decisions
cited at the bar, but not reported. The occasion of so great a departure from ancient
and well established principles cannot well be understood. It has received no
sanction at any time from the judgment of this Court within the period of our
Reports. As early as the second volume of Massachusetts Reports, in the case of
Faxon v. Mansfield, the common law doctrine in relation to dependent covenants
was recognized and applied, and in several subsequent cases it has been repeated
and uniformly adhered to. The law indeed is most reasonable in itself. It denies
only to a party an advantage from his own wrong. It requires him to act justly by a
faithful performance of his own engagements, before he exacts the fulfillment of
dependent obligations on the part of others. It will not admit of the monstrous
absurdity, that a man may voluntarily and without cause violate his agreement, and
make the very breach of that agreement the foundation of an action which he could
not maintain under it. Any apprehension that this rule may be abused to the
purposes of oppression, by holding out an inducement to the employer, by unkind
treatment near the close of a term of service, to drive the laborer from his
engagement, to the sacrifice of his wages, is wholly groundless. It is only in cases
where the desertion is voluntary and without cause on the part of the laborer, or
fault or consent on the part of the employer, that the principle applies. Wherever
there is a reasonable excuse, the law allows a recovery. To say that this is not
sufficient protection, that an excuse may in fact exist in countless secret and
indescribable circumstances, which from their very nature are not susceptible
proof, or which, if proved, the law does [*276] not recognize as adequate, is to
require no less than that the law should presume what can never legally be
established, or should admit that as competent, which by positive rules is held to be
wholly immaterial. We think well established principles are not thus to be shaken,
and that in this commonwealth more especially, where the important business of
husbandry leads to multiplied engagements of precisely this description, it should
least of all be questioned, that the laborer is worthy of his hire, only upon the
performance of his contract, and as the reward of fidelity.
The judgment of the Court of Common Pleas is reversed, and a new trial granted at
the bar of this Court.[FN omitted]
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