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Colorado Tort Caps

313-21-102.5. Limitations on damages for noneconomic loss or injury.


613-21-102.    Exemplary damages.


2033-41-103.    Recreational Use of Land.


2133-3-104.      Big Game--State shall be liable - when.


2313-64-302.    Health Care Providers


2513-21-203.5. Alternative means of establishing damages - solatium amount.


2613-21-203.    Wrongful Death.


3312-47-801.     Alcohol Vendors and Social Hosts.


3613-21-107.     Damages for destruction or bodily injury caused by minors.


3713-21-115.5.  Volunteers - immunity - exception for operation of motor vehicles.


3913-20-806.     Construction Professionals--Limitation of damages.


4033-44-113.     Ski Areas--Limitation of liability.


4024-10-114.      Governmental Entities--Limitations on judgments.


4337-87-104.      Reservoris--Liability of owners for damage.




Colorado Tort Caps Table
	Area of Cap
	Statute
	Economic Damages Capped?
	Cap Amount
	Date Created or Adjusted
	Page

	Non-economic damages
	13-21-102.5
	No
	$366,250, except if person directly harmed & justified “by clear & convincing evidence” (up to double)
	Adjusted effective 1/1/98
	3

	Punitive (exemplary) damages
	13-21-102
	Maybe
	Ordinarily no more than actual damages
	Effective 7/1/86; never adjusted
	6

	Landowner of land leased to public entity for recreation
	33-41-103
	Yes
	$150,000/$600,000
	Effective 5/29/88; never adjusted
	20

	Big game damage
	33-3-104
	Yes
	$5000
	Effective 8/8/01; never adjusted (immunities & offsets may also apply)
	21

	Health care providers
	13-64-302
	Presumed yes, but may be exceeded
	$1 Million present value presumptive total; $300,000 for non-economic (not 13-21-102.5 definition)
	Overall cap amended unadjusted, effective 1/1/05; non-economic cap adjusted effective 7/1/03
	23

	Solatium for wrongful death
	13-21-203.5
	No
	$68,250 
	Adjusted effective 1/1/98
	25

	Wrongful death
	13-21-203
	No
	$341,250
	Adjusted effective 1/1/98
	26

	Alcohol vendors and social hosts
	12-47-801
	Yes for both
	$219,750 
	Adjusted effective 1/1/98
	33

	Damage or injury by non-delinquent minors
	13-21-107
	Yes
	$3,500 
	Effective 4/12/83; never adjusted
	36

	Volunteers
	13-21-115.5
	Yes
	Applicable vehicle liability coverage
	Effective 7/1/92;  never adjusted
	37

	Construction professionals
	13-20-806
	 
	$250,000 (for non-economic damages, attorney fees & treble damages, but $0 unless special circumstances)
	Effective 4/25/03; never adjusted
	39

	Ski area 
	33-44-113
	Yes
	$1 Million present value total; $250,000 non-economic
	Effective 7/1/90; never adjusted
	40

	Governmental entities & employees
	24-10-114
	Yes
	$150,000/$600,000
	Individual cap effective 1/1/72, never adjusted; group cap adjusted effective 1/1/93
	40

	Reservoir stockholder, officer, board member
	37-87-104
	Yes
	$50,000/ $500,000  No liability unless owner proximately caused overflow or failure; amount is owner’s insurance policy to immunize listed persons 
	Effective 5/27/81, never adjusted
	43


13-21-102.5. Limitations on damages for noneconomic loss or injury.Statute text
(1) The general assembly finds, determines, and declares that awards in civil actions for noneconomic losses or injuries often unduly burden the economic, commercial, and personal welfare of persons in this state; therefore, for the protection of the public peace, health, and welfare, the general assembly enacts this section placing monetary limitations on such damages for noneconomic losses or injuries.
(2) As used in this section:
(a) "Derivative noneconomic loss or injury" means nonpecuniary harm or emotional stress to persons other than the person suffering the direct or primary loss or injury.
(b) "Noneconomic loss or injury" means nonpecuniary harm for which damages are recoverable by the person suffering the direct or primary loss or injury, including pain and suffering, inconvenience, emotional stress, and impairment of the quality of life. "Noneconomic loss or injury" includes a damage recovery for nonpecuniary harm for actions brought under section 13-21-201 or 13-21-202.
(3) (a) In any civil action other than medical malpractice actions in which damages for noneconomic loss or injury may be awarded, the total of such damages shall not exceed the sum of two hundred fifty thousand dollars, unless the court finds justification by clear and convincing evidence therefor. In no case shall the amount of noneconomic loss or injury damages exceed five hundred thousand dollars. The damages for noneconomic loss or injury in a medical malpractice action shall not exceed the limitations on noneconomic loss or injury specified in section 13-64-302.
(b) In any civil action, no damages for derivative noneconomic loss or injury may be awarded unless the court finds justification by clear and convincing evidence therefor. In no case shall the amount of such damages exceed two hundred fifty thousand dollars.
(c) (I) The limitations on damages set forth in paragraphs (a) and (b) of this subsection (3) shall be adjusted for inflation as of January 1, 1998. The adjustment made on January 1, 1998, shall be based on the cumulative annual adjustment for inflation for each year since the effective date of the damages limitations in paragraphs (a) and (b) of this subsection (3). The adjustment made pursuant to this subparagraph (I) shall be rounded upward or downward to the nearest ten-dollar increment.
(II) As used in this paragraph (c), "inflation" means the annual percentage change in the United States department of labor, bureau of labor statistics, consumer price index for Denver-Boulder, all items, all urban consumers, or its successor index.
(III) The secretary of state shall certify the adjusted limitation on damages within fourteen days after the appropriate information is available, and such adjusted limitation on damages shall be the limitation applicable to all claims for relief that accrue on or after January 1, 1998.
(IV) Nothing in this subsection (3) shall change the limitations on damages set forth in section 13-64-302, or the limitation on damages set forth in section 33-44-113, C.R.S.
(4) The limitations specified in subsection (3) of this section shall not be disclosed to a jury in any such action, but shall be imposed by the court before judgment.
(5) Nothing in this section shall be construed to limit the recovery of compensatory damages for physical impairment or disfigurement.
(6) (a) (I) In any claim for breach of contract, damages for noneconomic loss or injury or for derivative noneconomic loss or injury are recoverable only if:
(A) The recovery for such damages is specifically authorized in the contract that is the subject of the claim; or
(B) In any first-party claim brought against an insurer for breach of an insurance contract, the plaintiff demonstrates by clear and convincing evidence that the defendant committed willful and wanton breach of contract.
(II) For purposes of this paragraph (a), "willful and wanton breach of contract" means that:
(A) The defendant intended to breach the contract;
(B) The defendant breached the contract without any reasonable justification; and
(C) The contract clearly indicated that damages for noneconomic loss or injury or for derivative noneconomic damages or loss were within the contemplation or expectation of the parties.
(b) Except for the breach of contract damages that are permitted pursuant to sub-subparagraph (B) of subparagraph (I) of paragraph (a) of this subsection (6), nothing in this subsection (6) shall be construed to prohibit one or more parties from waiving the recovery of damages for noneconomic loss or injury or for derivative noneconomic loss or injury on a breach of contract claim so long as the waiver is explicit and in writing.
(c) The limitations on damages set forth in subsection (3) of this section shall apply in any civil action to the aggregate sum of any noneconomic damages awarded under this section for breach of contract including but not limited to bad faith breach of contract.
(d) In any civil action in which an award of damages for noneconomic loss or injury or for derivative noneconomic loss or injury is made on a breach of contract claim, the court shall state such award in the judgment separately from any other damages award.
(e) Except as otherwise provided in paragraph (c) of this subsection (6), nothing in this subsection (6) shall be construed to govern the recovery of noneconomic damages on a tort claim for bad faith breach of contract.History
Source: L. 86: Entire section added, p. 677, § 1, effective July 1. L. 89: (2)(b) amended, p. 752, § 1, effective July 1. L. 97: (3)(c) added, p. 923, § 4, effective August 6. L. 2003: (3)(a) amended, p. 1787, § 1, effective July 1. L. 2004: (6) added, p. 770, § 2, effective July 1.Annotations
Cross references: For the legislative declaration contained in the 1997 act amending this section, see section 1 of chapter 172, Session Laws of Colorado 1997. For the legislative declaration contained in the 2004 act enacting subsection (6), see section 1 of chapter 232, Session Laws of Colorado 2004.Annotations
Annotations

Am. Jur.2d. See 22 Am. Jur.2d, Damages, § 615.
Law reviews. For article, "Legal Aspects of Health and Fitness Clubs: A Healthy and Dangerous Industry", see 15 Colo. Law. 1787 (1986). For article, "Introduction to the Tort Reform Symposium: Some Cautioning Implications of Legislative Tort Reform", see 64 Den. U. L. Rev. 613 (1988). For article, "Emotional Distress, The First Amendment, and 'This kind of speech': A Heretical Perspective on Hustler Magazine v. Falwell", see 50 U. Colo. L. Rev. 315 (1989). For article, "Recovery of Interest: Part I -- Personal Injury", see 18 Colo. Law. 1063 (1989). For article, "Physical Impairment and Disfigurement Under the Health Care Availability Act", see 28 Colo. Law. 65 (May 1999). For article, "The Impact of Tort Reform on Product Liability Litigation in Colorado", see 30 Colo. Law. 91 (November 2001).
Constitutionality of limitation. The provisions of subsection (3) limiting the amount recoverable for noneconomic damages does not violate equal protection or due process under either the state or federal constitutions or access to the courts under the state constitution. Scharrel v. Wal-Mart Stores, Inc., 949 P.2d 89 (Colo. App. 1997); Stewart v. Rice, 25 P.3d 1233 (Colo. App. 2000), rev'd on other grounds, 47 P.3d 316 (Colo. 2002).
Limitation in this section is subject to waiver. Where defendant insurance company did not argue for applicability of this section at trial, did not object to a jury instruction on special damages, and made no significant argument concerning the issue on appeal, the issue was deemed waived and the jury's award of $900,000 in special damages was allowed to stand. Giampapa v. Am. Family Mut. Ins. Co., 64 P.3d 230 (Colo. 2003).
Cap on noneconomic damages imposed by this section applies to the liability share of each defendant and does not act as cap on the total amount a plaintiff may recover. General Elec. Co. v. Niemet, 866 P.2d 1361 (Colo. 1994).
In cases involving multiple defendants or where plaintiff is partly at fault pro rata liability of defendants and plaintiff must be ascertained before applying statutory cap on noneconomic damages. General Elec. Co. v. Niemet, 866 P.2d 1361 (Colo. 1994).
The intent of this section is to limit the amount of damages for which each party must account, not to allow persons to escape accountability. Niemet v. General Elec. Co., 843 P.2d 87 (Colo. App. 1992).
In order to harmonize subsections (2)(b) and (3)(a) with (5), it is necessary to determine separately damages of a noneconomic nature for physical impairment and disfigurement from the noneconomic loss or injury defined in subsection (2)(b). By such means, the limitation on recoverable damages contained in subsection (3)(a) and the unlimited recovery for physical impairment and disfigurement as provided for in subsection (5) can be harmonized. Herrera v. Gene's Towing, 827 P.2d 619 (Colo. App. 1992); Ledstrom by and through Ledstrom v. Keeling, 10 F. Supp.2d 1195 (D. Colo. 1998).
"Thin-skulled plaintiff" rule applies to damages under this section. Award of damages for non-economic loss should not have been reduced because of the plaintiff's unique psychological makeup or preexisting degenerative bone condition. Giampapa v. American Family Mut. Ins. Co., 12 P.3d 839 (Colo. App. 2000), rev'd on other grounds, 64 P.3d 230 (Colo. 2003).
"Thin skull" instruction is appropriate in a breach of insurance contract action. Giampapa v. American Family Mut. Ins. Co., 12 P.3d 839 (Colo. App. 2000), rev'd on other grounds, 64 P.3d 230 (Colo. 2003).
The Health Care Availability Act, §§ 13-64-101 through 13-64-503, limits the total recovery for all noneconomic loss or injury to $250,000, including any such loss or injury resulting from physical impairment or disfigurement. Plaintiffs may not recover for a separate category of damages for physical impairment and disfigurement in addition to the statutory categories set forth in §13-64-204. Ledstrom by and through Ledstrom v. Keeling, 10 F. Supp.2d 1195 (D. Colo. 1998); see Preston v. Dupont, 35 P.3d 433 (Colo. 2001) where Colorado supreme court disagreed with federal court.
However, damages for physical impairment and disfigurement are subject to the Health Care Availability Act's one million dollar damages limitation. Wallbank v. Rothenberg, 74 P.3d 413 (Colo. App. 2003).
Noneconomic damages in the Health Care Availability Act in § 13-64-302 are not limited by the general damages cap in this section nor by the damages cap in § 13-64-302. Damages for physical impairment and disfigurement in a medical malpractice action are not limited and properly constitute a separate category for the jury's deliberation. Preston v. Dupont, 35 P.3d 433 (Colo. 2001).
Enhanced award not available in wrongful death actions pursuant to § 13-21-203 (1). Aiken v. Peters, 899 P.2d 382 (Colo. App. 1995).
Pro-rata liability, provided for in § 13-21-111.5, should be apportioned before damages are capped as required by this section. A construction of this section that caps each separate noneconomic award, rather than awards for entire actions, averts subversion of the intended effect of § 13-21-111.5 (2). Niemet v. General Elec. Co., 843 P.2d 87 (Colo. App. 1992).
Where award for noneconomic loss exceeded total allowable by subsection (3) but a reduction of the award was to be calculated to allow for the negligence of persons other than defendant, proper method of calculation of award was to reduce award by negligence attributed to others first without regard to total allowable in subsection (3). Cooley v. Paraho Deve. Corp., 851 P.2d 207 (Colo. App. 1992).
Neither this section nor C.R.C.P. 52 required the trial court to make specific findings of clear and convincing evidence for not reducing the award of noneconomic damages. Herrera v. Gene's Towing, 827 P.2d 619 (Colo. App. 1992).
The fact that a plaintiff may or should be able to prove noneconomic losses in many or most cases in which the threshold for medical expenses under the no fault law has been reached does not mean that the plaintiff actually will prove or has proven noneconomic damages in any particular case since circumstances vary as does the proof presented in each case and to hold otherwise is likely to have the unintended consequence of encouraging needless litigation. Lee's Mobile Wash v. Campbell, 853 P.2d 1140 (Colo. 1993) (disagreeing with Villandry v. Gregerson, 824 P.2d 829 (Colo. App. 1991)).
There was evidence in the record to support the jury award of zero noneconomic damages, and the fact that the jury instruction mandated that the jury "shall determine" the amount of noneconomic damages did not necessarily require an affirmative award of damages since an award of such damages was required only if the damages were caused by the petitioners' negligence. Lee's Mobile Wash v. Campbell, 853 P.2d 1140 (Colo. 1993).
Personal representative cannot recover noneconomic damages such as emotional stress or loss of enjoyment of life. Hill v. Boatright, 890 P.2d 180 (Colo. App. 1994), aff'd sub nom. Boatright v. Derr, 919 P.2d 221 (Colo. 1996).


13-21-102. Exemplary damages.Statute text
(1) (a) In all civil actions in which damages are assessed by a jury for a wrong done to the person or to personal or real property, and the injury complained of is attended by circumstances of fraud, malice, or willful and wanton conduct, the jury, in addition to the actual damages sustained by such party, may award him reasonable exemplary damages. The amount of such reasonable exemplary damages shall not exceed an amount which is equal to the amount of the actual damages awarded to the injured party.
(b) As used in this section, "willful and wanton conduct" means conduct purposefully committed which the actor must have realized as dangerous, done heedlessly and recklessly, without regard to consequences, or of the rights and safety of others, particularly the plaintiff.
(1.5) (a) A claim for exemplary damages in an action governed by this section may not be included in any initial claim for relief. A claim for exemplary damages in an action governed by this section may be allowed by amendment to the pleadings only after the exchange of initial disclosures pursuant to rule 26 of the Colorado rules of civil procedure and the plaintiff establishes prima facie proof of a triable issue. After the plaintiff establishes the existence of a triable issue of exemplary damages, the court may, in its discretion, allow additional discovery on the issue of exemplary damages as the court deems appropriate.
(b) The provisions of paragraph (a) of this subsection (1.5) shall not apply to any civil action or arbitration proceeding described in section 13-21-203 (3) (c) or 13-64-302.5 (3).
(2) Notwithstanding the provisions of subsection (1) of this section, the court may reduce or disallow the award of exemplary damages to the extent that:
(a) The deterrent effect of the damages has been accomplished; or
(b) The conduct which resulted in the award has ceased; or
(c) The purpose of such damages has otherwise been served.
(3) Notwithstanding the provisions of subsection (1) of this section, the court may increase any award of exemplary damages, to a sum not to exceed three times the amount of actual damages, if it is shown that:
(a) The defendant has continued the behavior or repeated the action which is the subject of the claim against the defendant in a willful and wanton manner, either against the plaintiff or another person or persons, during the pendency of the case; or
(b) The defendant has acted in a willful and wanton manner during the pendency of the action in a manner which has further aggravated the damages of the plaintiff when the defendant knew or should have known such action would produce aggravation.
(4) Repealed.
(5) Unless otherwise provided by law, exemplary damages shall not be awarded in administrative or arbitration proceedings, even if the award or decision is enforced or approved in an action commenced in a court.
(6) In any civil action in which exemplary damages may be awarded, evidence of the income or net worth of a party shall not be considered in determining the appropriateness or amount of such damages.History
Source: L. 1889: p. 64, § 1. R.S. 08: § 2067. C.L. § 6307. CSA: C. 50, § 6. CRS 53: § 41-2-2. C.R.S. 1963: § 41-2-2. L. 86: Entire section amended, p. 675, § 1, effective July 1. L. 95: (4) repealed, p. 14, § 1, effective March 9. L. 2003: (1.5) added, p. 1044, § 1, effective August 6.Annotations
Annotations

Analysis
I. General Consideration
II. Essential Elements
III. Amount
IV. Pleading and Practice 
V. Against Whom Awarded
I. GENERAL CONSIDERATION.
Am. Jur.2d. See 22 Am. Jur.2d, Damages, §§ 539-545.
C.J.S. See 25 C.J.S., Damages, §§ 85-88.
Law reviews. For comment on Starkey v. Dameron, appearing below, see 6 Rocky Mt. L. Rev. 81 (1933). For note, "Need Punitive Damages Be Proportionate to Compensatory Damages?", see 23 Rocky Mt. L. Rev. 206 (1950). For note, "Exemplary Damages in Colorado -- Punitive or Puny?", see 35 U. Colo. L. Rev. 394 (1963). For comment on Kohl v. Graham, appearing below, see 36 U. Colo. L. Rev. 283 (1964). For article, "Trade Secret Litigation: Injunctions and Other Equitable Remedies", see 48 U. Colo. L. Rev. 189 (1977). For casenote, "Palmer v. A.H. Robins Co.: Problems with Punitive Damages in Products Liability Actions", see 57 U. Colo. L. Rev. 135 (1985). For article, "Help for Colorado Trade Secret Owners", see 15 Colo. Law, 1993 (1986). For article, "Tort Reform's Impact on Contract Law", see 15 Colo. Law. 2206 (1986). For article, "Let the Builder-Vendor Beware: Defenses and Damages in Home Builder Litigation -- Part II", see 16 Colo. Law. 629 (1987). For article, "Introduction to the Tort Reform Symposium: Some Cautioning Implications of Legislative Tort Reform", see 64 Den. U. L. Rev. 613 (1988). For article, "The Assault on Injured Victims' Rights", see 64 Den. U. L. Rev. 625 (1988). For article, "The Impact of Tort Reform on Product Liability Litigation in Colorado", see 30 Colo. Law. 91 (November 2001). For article, "New Statutes Change Civil Litigation in Colorado", see 33 Colo. Law. 65 (May 2004).
Subsection (4) held unconstitutional. An exemplary damages award is a private property right, and the requirements of subsection (4) constitute a taking of a judgment creditor's private property without just compensation in violation of the fifth and fourteenth amendments to the United States constitution and article II, section 15 of the Colorado constitution. Kirk v. Denver Pub. Co., 818 P.2d 262 (Colo. 1991).
Section does not violate due process clauses of the federal or state constitutions. Malandris v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 703 F.2d 1152 (10th Cir. 1981); The Post Office v. Portec, Inc., 913 F.2d 802 (10th Cir. 1990); Estate of Korf v. A.O. Smith Harvestore Prods., 917 F.2d 480 (10th Cir. 1990) (all cases decided under section in effect prior to 1986 amendment).
Legislative purpose behind this section is to avoid purely punitive civil awards. Wagner v. Dan Unfug Motors, Inc., 35 Colo. App. 102, 529 P.2d 656 (1974).
It is evident from the plain language of subsection (1)(a) that the general assembly intended to limit the punitive damages awarded on a particular tort claim to the amount of actual damages awarded on that same claim. Hensley v. Tri-QSI Denver Corp., 98 P.3d 965 (Colo. App. 2004).
Legislative purpose behind subsection (6), as part of 1986 "tort reform" package, included mitigating and alleviating the need for parties to bring financial records into court for review by the opposing side. Corbetta v. Albertson's, Inc., 975 P.2d 718 (Colo. 1999).
Discovery of defendant's financial records not permitted. Corbetta v. Albertson's, Inc., 975 P.2d 718 (Colo. 1999).
Punitive damages in civil action not double punishment. Although punitive damages are awarded in civil cases in order to punish the defendant, an award of punitive damages in a civil action does not constitute a prohibited "double punishment", as the double punishment prohibition applies only to criminal actions. E. F. Hutton & Co. v. Anderson, 42 Colo. App. 497, 596 P.2d 413 (1979).
Nor violative of equal protection. Allowing punitive damages in a civil action does not violate one's right to equal protection of the law. E. F. Hutton & Co. v. Anderson, 42 Colo. App. 497, 596 P.2d 413 (1979).
Section not void for vagueness. Statutory terms "circumstances of fraud" and "a wanton and reckless disregard" are sufficiently clear to persons of ordinary intelligence to afford a practical guide for behavior and are capable of application in an even-handed manner. Palmer v. A.H. Robins Co., Inc., 684 P.2d 187 (Colo. 1984).
Federal constitutional proscription against cruel and unusual punishment not applicable to a civil proceeding involving a punitive damages claim ancillary to a civil cause of action. Palmer v. A.H. Robins Co., Inc., 684 P.2d 187 (Colo. 1984).
Exemplary damages are allowed, not as compensation to the injured party for the wrong done, but as a punishment of the wrongdoer as an example to others. Ark Valley Alfalfa Mills, Inc. v. Day, 128 Colo. 436, 263 P.2d 815 (1953); Frick v. Abell, 198 Colo. 508, 602 P.2d 852 (1979); Seward Const. Co., Inc. v. Bradley, 817 P.2d 971 (Colo. 1991).
The purpose of punitive damages is not to compensate an injured plaintiff, but to punish the defendant and to deter others from similar conduct in the future. Leidholt v. District Court, 619 P.2d 768 (Colo. 1980).
Exemplary damages are awarded for the purpose of punishing persons who have inflicted injuries with malice. Wegner v. Rodeo Cowboys Ass'n, 290 F. Supp. 369 (D. Colo. 1968), aff'd and rehearing denied, 417 F.2d 881 (10th Cir. 1969), cert. denied, 398 U.S. 903, 90 S. Ct. 1688, 26 L. Ed.2d 60 (1970); French v. Deane, 19 Colo. 504, 36 P. 609 (1894); Starkey v. Dameron, 92 Colo. 420, 21 P.2d 1112 (1933); Barnes v. Lehman, 118 Colo. 161, 193 P.2d 273 (1948).
Purpose of entering judgment for exemplary damages against a defendant in a civil action is to punish and penalize him for certain wrongful and aggravated conduct and to serve as a warning to other possible offenders. Beebe v. Pierce, 185 Colo. 34, 521 P.2d 1263 (1974).
The general purposes of exemplary damages are punishment of the defendant and deterrence against the commission of similar offenses by the defendant or others in the future. Mince v. Butters, 200 Colo. 501, 616 P.2d 127 (1980); Lexton-Ancira Real Estate Fund v. Heller, 826 P.2d 819 (Colo. 1992).
This section appears to be the general assembly's means of requiring a minimum degree of civility which is necessary for a civilized society to insure, in some small measure, that the recourse to more violent methods is not taken by its inhabitants who feel defrauded or, in a sense, destroyed by another. Mailloux v. Bradley, 643 P.2d 797 (Colo. App. 1982).
The nature and purposes of punitive damages are sufficiently removed from the criminal process as to render inapplicable the traditional procedural safeguards provided to one accused of crime. Furthermore, § 13-25-127 provides an additional safeguard by requiring that the statutory elements of a punitive damages claim be proven beyond a reasonable doubt. Palmer v. A.H. Robins Co., Inc., 684 P.2d 187 (Colo. 1984).
Colorado law allows, but does not compel, an award of punitive damages under certain circumstances. King v. Horizon Corp., 701 F.2d 1313 (10th Cir. 1983).
Exemplary damages are available in Colorado only pursuant to statute. Kaitz v. District Court, 650 P.2d 553 (Colo. 1982); Bennett v. Greeley Gas Co., 969 P.2d 754 (Colo. App. 1998).
Reasonable exemplary damages may be awarded injured party in addition to actual damages. Kresse v. Bennett, 151 Colo. 549, 379 P.2d 807 (1963).
In order to recover exemplary damages a plaintiff must make out a case under this section. Ark Valley Alfalfa Mills, Inc. v. Day, 128 Colo. 436, 263 P.2d 815 (1953).
Award of exemplary damages is discretionary. The award of exemplary damages is optional and rests in the discretion of the trier of fact. A judge or jury may find fraud, malice, insult or wanton and reckless disregard of the injured party's rights and feelings and still not award exemplary damages. Torrez v. Rizo, 34 Bankr. 886 (Bankr. D. Colo. 1983).
In a trial to the court, the allowance or denial of exemplary damages is for the court's determination as the trier of fact. Sanders v. Knapp, 674 P.2d 385 (Colo. App. 1983).
Plaintiff has no right to any exemplary damages and award is in the discretion of the trier of fact. Montgomery Ward & Co. v. Andrews, 736 P.2d 40 (Colo. App. 1987); Cook v. Rockwell Intern. Corp., 755 F. Supp. 1468 (D. Colo. 1991).
There is record support for court's findings that landlord acted with wanton and reckless disregard. Accordingly, no abuse of discretion in court's award of punitive damages. Boulder Meadows v. Saville, 2 P.3d 131 (Colo. App. 2000).
One-to-one limitation in subsection (1)(a) of exemplary damages to actual damages applies equally to bench and jury trials. No language in relevant statutory provision compels construction that only a jury may try the issue of exemplary damages. Sky Fun 1 v. Schuttloffel, 27 P.3d 361 (Colo. 2001).
Plaintiff must show actual damages. What are reasonable exemplary damages in Colorado is determined by reference to the actual damages awarded. In order to be entitled to exemplary damages, it is necessary for plaintiffs to prove that the defendant's misconduct caused them to suffer actual damages to their person or property. Failure to prove the existence of actual damages means that no exemplary damages may be recovered. Leo Payne Pontiac, Inc. v. Ratliff, 29 Colo. App. 386, 486 P.2d 477 (1971); Western Cities Broadcasting v. Schueller, 830 P.2d 1074 (Colo. App. 1991), aff'd in part and rev'd in part on other grounds, 849 P.2d 44 (Colo. 1993).
An award of exemplary damages cannot stand unless there has been an award of "actual damages". Wagner v. Dan Unfug Motors, Inc., 35 Colo. App. 102, 529 P.2d 656 (1974).
Punitive damages may not be awarded absent an award of actual damages. Defeyter v. Riley, 671 P.2d 995 (Colo. App. 1983); Kimmey v. Peek, 678 P.2d 1021 (Colo. App. 1983).
This section permits an award for punitive damages only in conjunction with an underlying and independent civil action in which actual damages are assessed for some legal wrong to the injured party. Palmer v. A.H. Robins, Co., Inc., 684 P.2d 187 (Colo. 1984); Vogel v. Carolina Intern., Inc., 711 P.2d 708 (Colo. App. 1985); Denman v. Burlington Northern R. Co., 761 P.2d 244 (Colo. App. 1988); Bradley v. Guess, 797 P.2d 749 (Colo. App. 1989), rev'd on other grounds, 817 P.2d 971 (Colo. 1991).
Actual damages normally contemplated both general and special damages. Wagner v. Dan Unfug Motors, Inc., 35 Colo. App. 102, 529 P.2d 656 (1974).
Exemplary damages predicated upon either special or general damages. Purpose of this section is as well fulfilled when exemplary damages are predicated upon special damages as it is when they are awarded in conjunction with general damages. Wagner v. Dan Unfug Motors, Inc., 35 Colo. App. 102, 529 P.2d 656 (1974).
Section applies only when a civil wrong has been attended by aggravating circumstances. By its own terms, it has no application in the absence of a successful underlying claim for actual damages. Harding Glass Co. v. Jones, 44 Colo. 437, 640 P.2d 1123 (1982); Adams v. Paine, Webber, Jackson & Curtis, Inc., 686 P.2d 797 (Colo. App. 1983); Moe v. Avions Marcel Dassault-Breguet Aviation, 727 F.2d 917 (1984), cert. denied, 469 U.S. 853, 105 S. Ct. 176, 83 L. Ed.2d 110 (1984).
Not every action entitling a plaintiff to actual damages gives rise to a claim for exemplary damages. Ark Valley Alfalfa Mills, Inc. v. Day, 128 Colo. 436, 263 P.2d 815 (1953); Ristine v. Blocker, 15 Colo. App. 224, 61 P. 486 (1900).
Where an action is not an action in damages, exemplary damages cannot be recovered. Aaberg v. H.A. Harman Co., 144 Colo. 579, 358 P.2d 601 (1960).
An action of a successor trustee against a former trustee for misappropriation of trust funds is suit in law that permits exemplary damages. The former trustee is under a duty to pay money immediately and unconditionally, which is one of the instances where a trust action is an action in law, not equity. Since the suit is in law, the plaintiff may recover exemplary damages. Peterson v. McMahon, 99 P.3d 594 (Colo. 2004).
Strict liability in tort. Punitive damages are recoverable in connection with a strict liability claim founded on section 402A of the Restatement (Second) of Torts where an injury results from the marketing of a product in flagrant disregard of consumer safety. Palmer v. A.H. Robins Co., Inc., 684 P.2d 187 (Colo. 1984).
Trademark infringement. The jury finding of punitive damages on claim of trademark infringement is supported if the evidence is sufficient to warrant a determination beyond a reasonable doubt that the infringer acted with a wanton and reckless disregard of the rights of the plaintiff. Big O Tire Dealers, Inc. v. Goodyear Tire & Rubber Co., 408 F. Supp. 1219 (D. Colo. 1976), modified on other grounds and aff'd, 561 F.2d 1365 (10th Cir. 1977), cert. dismissed, 434 U.S. 1052, 98 S. Ct. 905, 54 L. Ed.2d 805 (1978).
The Ski Safety Act of 1979 does not preclude exemplary damages in civil actions arising out of skiing injuries. Pizza v. Wolf Creek Ski Development Corp., 711 P.2d 671 (Colo. 1985).
In an action in contract exemplary damages are not allowable. Williams v. Speedster, Inc., 175 Colo. 73, 485 P.2d 728 (1971); Westesen v. Olathe State Bank, 75 Colo. 340, 225 P. 837 (1924); Mortgage Fin., Inc. v. Podleski, 742 P.2d 900 (Colo. 1987); Postal Instant Press v. Jackson, 658 F. Supp. 739 (D. Colo. 1987) (federal district court disagreeing with Colorado court of appeals decision allowing such damages in contract actions in Davies v. Bradley, 676 P.2d 1242 (1983); Collister v. Ashland Oil Co., Inc., 687 P.2d 525 (1984); Podleski v. Mortgage Finance, Inc., 709 P.2d 18 (1985); Denver Publishing Co. v. Kirk, 729 P.2d 1004 (1986); Cox v. Bertsch, 730 P.2d 889 (1986)).
No exemplary damages in rescission action based on fraud. Under this section, the recovery of exemplary damages is limited to civil actions in which damages shall be assessed, hence an action for rescission of a contract on the ground of fraud and for return of the consideration paid is not an action in damages and exemplary damages cannot be recovered. Aaberg v. H.A. Harman Co., 144 Colo. 579, 358 P.2d 601 (1960).
Exemplary damages may be awarded though the action sounds in contract. Davies v. Bradley, 676 P.2d 1242 (Colo. App. 1983); Riva Ridge Apts. v. Robert G. Fisher Co., 745 P.2d 1034 (Colo. App. 1987).
Exemplary damages awarded in breach of contract action where defendant's actions constituted a wrongful act in reckless disregard of plaintiff's rights and feelings. Collister v. Ashland Oil Co., Inc., 687 P.2d 525 (Colo. App. 1984).
Taking property under claim of right will not justify exemplary damages. The mere taking of property under a claim of right over the protest of one in possession is not sufficient to establish grounds for exemplary damages in a conversion action. American Nat'l Bank v. Etter, 28 Colo. App. 511, 476 P.2d 287 (1970).
But refusal of insurer to return stolen automobile does. Where, upon the recovery of a stolen automobile, the insurer against loss by theft refused to deliver it to the owner unless the latter accepted its terms of settlement, it was held that this constituted "a wanton and reckless disregard of the injured party's rights" as those words are used in this section. Pennsylvania Fire Ins. Co. v. Levy, 85 Colo. 565, 277 P. 779 (1929).
Exemplary damage award upheld in a conversion action where the taking constituted a wrongful act in reckless disregard of the injured party's rights. Clark v. Morris, 710 P.2d 1130 (Colo. App. 1985).
Since eminent domain statute nowhere provides for exemplary damages, such damages are not to be allowed in a special statutory proceeding for condemnation. Ossman v. Mountain States Tel. & Tel. Co., 184 Colo. 360, 520 P.2d 738 (1974).
Nor are they allowed in inverse condemnation action. An inverse condemnation action is in the nature of a special statutory proceeding and is to be tried as if it were an eminent domain proceeding. Thus, the exemplary damages statute, which authorizes the award of exemplary damages in "all civil actions", is not applicable to an inverse condemnation action. Ossman v. Mountain States Tel. & Tel. Co., 184 Colo. 360, 520 P.2d 738 (1974).
Exemplary damages are available in a suit for loss of consortium. The words, "wrong done to the person, or to personal or real property" were unquestionably intended to apply to any type of tort, and no reason is apparent why such damages should not be recoverable where the injury complained of is loss of consortium. Kohl v. Graham, 202 F. Supp. 895 (D. Colo. 1962).
The wrong done need not be a physical injury. Any one who wrongfully induces a husband to desert and abandon his wife commits an actionable injury against the wife. Such injury is a wrong done to the wife as an individual -- as a person. This section does not specify that the wrong shall be a physical or bodily injury. On the contrary, it allows exemplary damages when "the injury complained of shall be attended by circumstances of fraud, malice or insult, or a wanton and reckless disregard of the injured party's rights and feelings". These words clearly import wrongs and injuries other than mere bodily wounds or pecuniary losses. They include as well injuries affecting the mind and sensibilities of the individual which are often more grievous and painful than mere material injuries. The whole language of this section, construed together, forbids that the words "wrong done to the person", should be restricted to physical or bodily injuries. Williams v. Williams, 20 Colo. 51, 37 P. 614 (1894).
Exemplary damages not available in an equitable action. The award of exemplary damages in equity actions, or incidental equitable relief, is generally not allowable. Miller v. Kaiser, 164 Colo. 206, 433 P.2d 772 (1967).
Punitive damages are not recoverable in actions in equity. Kaitz v. District Court, 650 P.2d 553 (Colo. 1982).
Plaintiff could not recover damages under this section and also recover damages under § 6-1-113 (2)(a), where purposes of both statutes are to punish and deter. Lexton-Ancira Real Estate Fund v. Heller, 826 P.2d 819 (Colo. 1992).
Exemplary damages recoverable where conduct constituting breach of contract is also a tort for which exemplary damages are recoverable. McCrea & Co. Auctioneers, Inc. v. Dwyer Auto Body, 799 P.2d 394 (Colo. App. 1989).
The standard for awarding punitive damages is not the same as that for the tort of outrageous conduct, therefore, the court did not err in granting a motion to dismiss the outrageous conduct claim while denying the motion to dismiss the punitive damage claim. Orjias v. Stevenson, 31 F.3d 995 (10th Cir. 1994) (decided under law in effect prior to the 1986 amendment).
No question but that an invasion of privacy claim is for "a wrong done to the person," and exemplary damages were properly awarded. Borquez v. Robert C. Ozer, P.C., 923 P.2d 166 (Colo. App. 1995), aff'd in part and rev'd in part on other grounds, 940 P.2d 371 (Colo. 1997).
Exemplary damages may be awarded on civil conspiracy claim, an independent tort that seeks actual damages. Double Oak Constr., L.L.C. v. Cornerstone Dev. Int'l, L.L.C., 97 P.3d 140 (Colo. App. 2003).
Exemplary damages may be awarded if the injury is attended by circumstances of fraud, malice, or willful and wanton conduct. Where plaintiff testified that she believed the defendant was holding her money and that it would be available for her future medical and burial expenses and her other daughter's medical expenses, but where defendant put plaintiff's money into her own account and then used it to buy an annuity in her own name and to make a loan to a third party, the court properly awarded exemplary damages. Eads v. Dearing, 874 P.2d 474 (Colo. App. 1993).
Evidence supports jury's finding that manufacturer acted with wanton and reckless disregard of injured plaintiff's rights. Gruntmeir v. Mayrath Indus., Inc., 841 F.2d 1037 (10th Cir. 1988) (decided prior to 1986 amendment).
Disallowance of punitive damages under the theory that the award would serve no purpose cannot take place until such damages have actually been awarded. Cook v. Rockwell Intern. Corp., 755 F. Supp. 1468 (D. Colo. 1991).
Portion of exemplary damage award from malicious prosecution suit that was awarded to state pursuant to subsection (4) was not subject to attorney fee claim under equitable common fund doctrine. Since state had no legal interest in award until after judgment, it was not afforded any opportunity to intervene before judgment. Schenck v. Minolta Office Sys., Inc., 873 P.2d 18 (Colo. App. 1993).
Employer waived statutory right to be free from arbitral award of punitive damages. Employer sought order compelling arbitration under rules of national association of security dealers, which permitted arbitrator to award damages and other relief, and did not challenge employee's right to recover punitive damages through the arbitration proceedings. Padilla v. D.E. Frey & Co., Inc., 939 P.2d 475 (Colo. App. 1997).
Court is given authority to increase the award if defendant is shown to have continued the behavior or repeated the action which is the subject of the claim against the defendant in a willful and wanton manner during the pendency of the case, thus the court may consider actions of the defendant after the alleged negligence, but only actions that occurred during the pendency of the case. Bennett v. Greeley Gas Co., 969 P.2d 754 (Colo. App. 1998).
Despite supreme court decision that subsection (4) was unconstitutional, plaintiff's attorney, who failed to cross-appeal the award, was not entitled to claim a right to attorney fees payable from award granted to state. Schenck v. Minolta Office Sys., Inc., 873 P.2d 18 (Colo. App. 1993).
This section does not preclude an award against one who has also been charged with criminal misconduct. Moreover, because an exemplary damages award is authorized in order to serve as an example to others, a finding by the trial court that the defendant will not repeat the conduct does not preclude the trial court from exercising its discretion to award exemplary damages. Razi v. Schmitt, 36 P.3d 102 (Colo. App. 2001).
Applied in Miller v. Carnation Co., 33 Colo. App. 62, 516 P.2d 661 (1973); Butler v. Behaeghe, 37 Colo. App. 282, 548 P.2d 934 (1976); Roberts v. Bucher, 41 Colo. App. 138, 584 P.2d 97 (1978); Campbell v. Jenkins, 43 Colo. App. 458, 608 P.2d 363 (1979); Dorney v. Harris, 482 F. Supp. 323 (D. Colo. 1980); Rodriguez v. Bar-S Food Co., 539 F. Supp. 710 (D. Colo. 1982); Winters v. City of Commerce City, 648 P.2d 175 (Colo. App. 1982); Shriver v. Carter, 651 P.2d 436 (Colo. App. 1982); H & K Auto. Supply Co. v. Moore & Co., 657 P.2d 986 (Colo. App. 1982); Sunward Corp. v. Dun & Bradstreet, Inc., 568 F. Supp. 602 (D. Colo. 1983); Asplin v. Mueller, 34 Bankr. 869 (Bankr. D. Colo. 1983); Dodds v. Frontier Chevrolet Sales & Service Inc., 676 P.2d 1237 (Colo. App. 1983); Holter v. Moore and Co., 681 P.2d 962 (Colo. App. 1983); Bill Manning, Inc. v. Denver West Bank and Trust, 697 P.2d 403 (Colo. App. 1984); Florey v. District Court, 713 P.2d 840 (Colo. 1985); Francis v. Steve Johnson Pontiac-GMC-Jeep, 724 P.2d 84 (Colo. App. 1986).
II. ESSENTIAL ELEMENTS.
To justify exemplary damages there must be some wrong motive accompanying the wrongful act, or a reckless disregard of plaintiff's rights. French v. Deane, 19 Colo. 504, 36 P. 609 (1894); Republican Publishing Co. v. Conroy, 5 Colo. App. 262, 38 P. 423 (1894); Eisenhart v. Ordean, 3 Colo. App. 162, 32 P. 495 (1893); Gray v. Linton, 38 Colo. 175, 88 P. 749 (1906); Carlson v. McNeil, 114 Colo. 78, 162 P.2d 226 (1945); Ellis v. Buckley, 790 P.2d 875 (Colo. App. 1989), cert. denied, 498 U.S. 920, 111 S. Ct. 296, 112 L. Ed.2d 249 (1990).
The act causing the injuries must be done with an evil intent and with the purpose of injuring the plaintiff, or with such a wanton and reckless disregard of his rights as evidences a wrongful motive. Frick v. Abell, 198 Colo. 508, 602 P.2d 852 (1979); Mari v. Wagner Equipment Co., Inc., 721 P.2d 1208 (Colo. App. 1986).
Malice may be inferred from reckless and wanton acts. Malice, as used in this section, may be found by the jury or the court from the reckless and wanton acts of the injuring party, such as disclose an utter disregard of consequences, aside from any intentional malice in its odious or malevolent sense. Cohen v. Fox, 26 Colo. App. 55, 141 P. 504 (1914).
Or willful misconduct or an entire want of care. Willful misconduct or that entire want of care which would raise the presumption of a conscious indifference to consequences is necessary to support a claim for punitive damages. Kansas Pac. Ry. v. Lundin, 3 Colo. 94 (1876) (decided prior to the earliest source of § 13-21-102, L. 1899, p. 64, § 1).
Malice may be actual or implied, and in general it may be implied whenever there is a deliberate intention to do a grievous wrong without legal justification or excuse. Williams v. Williams, 20 Colo. 51, 37 P. 614 (1894).
Conduct which is merely negligent cannot serve as basis for exemplary damages. Frick v. Abell, 198 Colo. 508, 602 P.2d 852 (1979).
An assumption that malice is an essential element in a finding of exemplary damages is incorrect. Clark v. Small, 80 Colo. 227, 250 P. 385 (1926).
It is sufficient if defendant knew or should have known injury would probably result. "If, conscious of his conduct and existing conditions, defendant knew, or should have known, that the injury would probably result, the requirements of this section (wanton and reckless disregard) are met". Clark v. Small, 80 Colo. 227, 250 P. 385 (1926); Foster v. Redding, 97 Colo. 4, 45 P.2d 940 (1935); Frick v. Abell, 198 Colo. 508, 602 P.2d 852 (1979); Bodah v. Montgomery Ward & Co., Inc., 724 P.2d 102 (Colo. App. 1986).
Evidence showing a reckless disregard for plaintiff's rights and feelings. From the language of this section it will be seen that that part of the verdict assessing exemplary damages could be upheld if malice, fraud, or insult were entirely wanting. It would be sufficient if the jury believed that the injury inflicted on defendant was attended by circumstances showing a wanton and reckless disregard of his rights and feelings. Coryell v. Lawson, 25 Colo. App. 432, 139 P. 25 (1914).
Evidence of conduct occurring after the event creating liability is material to the jury's assessment of punitive damages if the entire course of conduct, including the portion that occurred after the accident, tended to show that the defendant had acted heedlessly, recklessly, and without regard to the consequences or the safety of others. Jones v. Cruzan, 33 P.3d 1262 (Colo. App. 2001).
The feelings mentioned in this section may be physical as well as mental, and "wanton" means wilful and intentional. Clark v. Small, 80 Colo. 227, 250 P. 385 (1926).
"Wanton and reckless" disregard as used in this statute means conduct that creates a substantial risk of harm to another and is purposefully performed with an awareness of the risk in disregard of the consequences. Tri-Aspen Construction Co. v. Johnson, 714 P.2d 484 (Colo. 1986); Juarez v. United States, 798 F.2d 1341 (10th Cir. 1986); Miller v. Solaglas California, Inc., 870 P.2d 559 (Colo. App. 1993); Archer v. Farmer Bros. Co., 70 P.3d 495 (Colo. App. 2002), aff'd on other grounds, 90 P.3d 228 (Colo. 2004).
Employer's act of sending supervisors to deliver employee's notice of termination at home where he was recovering from an apparent heart attack, of which the employer knew and stated that he did not care, and without prior warning to or discussion with the employee, supported an award of exemplary damages. Archer v. Farmer Bros. Co., 70 P.3d 495 (Colo. App. 2002), aff'd on other grounds, 90 P.3d 228 (Colo. 2004).
"Wanton and reckless disregard" question for jury. Whether a defendant's intoxication constitutes wanton and reckless disregard for the rights and safety of others is generally a question of fact for the jury, and, where there is supportive evidence, the court should instruct the jury on this issue. Butters v. Mince, 43 Colo. App. 89, 605 P.2d 922 (1979), rev'd on other grounds, 200 Colo. 501, 616 P.2d 127 (1980).
Malice not element of trademark infringement claim. Viewing the award of punitive damages as relating to a trademark infringement claim, it is not necessary that there be proof of "evil intent" because malice is not an element of that claim. Big O Tire Dealers, Inc. v. Goodyear Tire & Rubber Co., 408 F. Supp. 1219 (D. Colo. 1976), modified on other grounds and aff'd, 561 F.2d 1365 (10th Cir. 1977), cert. dismissed, 434 U.S. 1052, 98 S. Ct. 905, 54 L. Ed.2d 805 (1978).
Prima facie proof of triable issue on liability for punitive damages is necessary to discover information relating to the defendant's financial status, and it may be established through discovery, by evidentiary means, or by an offer of proof. Leidholt v. District Court, 619 P.2d 768 (Colo. 1980).
Relevancy threshold for evidence in punitive damages claim. In the context of a punitive damages claim, the relevancy threshold is satisfied if the offered evidence tends to make more probable than not the existence of any of the statutory elements. Palmer v. A.H. Robins Co., Inc., 684 P.2d 187 (Colo. 1984).
Evidence that manufacturer hired an advertising agency to encourage media publicity favorable to all of its products, including its intrauterine device, demonstrated a motive on the part of the manufacturer to profit by making exaggerated statements regarding the safety and efficacy of its product and therefore such evidence of the lay publicity campaign was relevant in establishing the statutory predicate for an award of punitive damages. Palmer v. A.H. Robins Co., Inc., 684 P.2d 187 (Colo. 1984).
Standard of proof. Evidence in consolidated actions for injuries arising from the use of intrauterine contraceptive devices manufactured and marketed by the defendant supported findings that the devices were defective and were misrepresented with respect to safety and efficacy and that the defendant was negligent, but did not support a finding beyond a reasonable doubt, as required by § 13-25-127 (2), that the defendant caused injury to plaintiffs by fraud, malice or insult, or wanton and reckless disregard of their rights and feelings so as to award exemplary damages to the plaintiffs. Hawkinson v. A.H. Robins Co., Inc., 595 F. Supp. 1290 (D. Colo. 1984).
Allowance or denial of exemplary damages rests in discretion of trier of fact. While the question of the sufficiency of evidence to justify an award of exemplary damages is a question of law, the allowance or denial of such damages rests in the discretion of the trier of fact. Mince v. Butters, 200 Colo. 501, 616 P.2d 127 (1980).
While mere negligence cannot support an award of exemplary damages, repeated failure to correct a known dangerous condition may convert mere negligence into wanton and reckless disregard. Jacob v. Commonwealth Highland Theatres, Inc., 738 P.2d 6 (Colo. App. 1986); Concord Realty v. Continental Funding, 776 P.2d 1114 (Colo. 1989).
This is so if the failure to act creates a substantial risk of harm to another and purposefully occurs with awareness of the risk in disregard of consequences or if the defendant, while conscious of its conduct and cognizant of existing conditions, knew or should have known that injury would probably result from its omission. Jacob v. Commonwealth Highland Theatres, Inc., 738 P.2d 6 (Colo. App. 1986).
Evidence regarding a defendant's economic status is not an essential element of proof for an award of exemplary damages. Evans v. Thompson, 762 P.2d 754 (Colo. App. 1988).
Court shall submit the question of punitive damages to the jury where the plaintiff has shown evidence of fraud, malice, or wanton and reckless conduct on the part of the defendant. There is no need to show proof of the defendant's financial condition to make out a claim for punitive damages. Amber Properties v. Howard Elec. & Mech., 775 P.2d 43 (Colo. App. 1988).
Evidence held sufficient to support finding of "willful and wanton" misconduct. Hence, directed verdict for defendant was improper. Miller v. Byrne, 916 P.2d 566 (Colo. App. 1995).
Wrongful motive was shown, in case alleging bad-faith breach of insurance contract, by evidence that defendant insurer knew or should have known that injury would result from its actions. South Park Aggregates, Inc. v. Northwestern Nat. Ins. Co., 847 P.2d 218 (Colo. App. 1992).
The "circumstances of fraud" required for punitive damages under subsection (1)(a) are established if, in a fraudulent concealment case, a jury finds that the elements of fraud are established. Berger v. Security Pacific Information Sys., Inc., 795 P.2d 1380 (Colo. App. 1990).
Willful and wanton conduct includes conduct that creates a substantial risk of harm to another and is purposefully performed with an awareness of the risk in disregard of the consequences. Messler v. Phillips, 867 P.2d 128 (Colo. App. 1993).
"Willful and wanton" standard held satisfied where evidence supported a finding that defendant negotiated liability releases for himself to the detriment of a corporation of which he was a director, and disregarded the corporation's solvency on the date of a distribution of assets. Ajay Sports, Inc. v. Casazza, 1 P.3d 267 (Colo. App. 2000).
"Wanton and reckless" standard held satisfied by defendants' conduct in supervision (or lack of supervision) of company-sponsored Christmas party at which plaintiff was injured in a fight. Bradley v. Guess, 797 P.2d 749 (Colo. App. 1989).
Wanton and reckless disregard of tenant's rights and feelings shown where mobile park owner continued to request tenant to perform maintenance it knew she was unable to perform and made no attempt to accommodate her before posting notice to quit. Punitive damages award necessary to deter landlord and other landlords from discriminating against persons with disabilities. Boulder Meadows v. Saville, 2 P.3d 131 (Colo. App. 2000).
Award of exemplary damages against defendant cannot stand since verdict was for defendant based on the jury's finding that plaintiff was more than fifty percent negligent. White v. Hansen, 837 P.2d 1229 (Colo. 1992).
An award of exemplary damages rests in the discretion of the trier of fact, be that the jury or the trial court. Messler v. Phillips, 867 P.2d 128 (Colo. App. 1993).
In an action based upon the unintentional conduct of the defendant, it is not relevant that the trier of fact decides that the defendant engaged in willful and wanton conduct for purposes of awarding exemplary damages under this section. If the trier of fact determines the plaintiff's negligence is greater or equal to defendant's negligence, judgment must be entered in favor of the defendant. White v. Hansen, 837 P.2d 1229 (Colo. 1992).
The statutory reference to damages assessed is synonymous with the total compensatory amount prior to adjustments for any negligence of the plaintiff and the reference to damages awarded equates to the reduced compensatory amount. Lira v. Davis, 832 P.2d 240 (Colo. 1992).
Exemplary damages are limited to damages recovered in accordance with an order for judgment, or the reduced compensatory amount. Lira v. Davis, 832 P.2d 240 (Colo. 1992).
Subsection (1) mandates a one-to-one limitation of exemplary damages to "actual damages awarded", measured by the amount of compensatory damages after reduction for comparative negligence and pro rata liability by the court. Sprung v. Adcock, 903 P.2d 1224 (Colo. App. 1995).
III. AMOUNT.
Exemplary damages cannot be accurately measured. Carlson v. McNeil, 114 Colo. 78, 162 P.2d 226 (1945).
There is no definite, precise ratio governing the relationship of actual damages to exemplary damages. Mailloux v. Bradley, 643 P.2d 797 (Colo. App. 1982).
Jury may apportion exemplary damages among multiple defendants, recognizing the differing degree of culpability or the existence or nonexistence of malice on an individual basis. The amounts need not be identical. Ajay Sports, Inc. v. Casazza, 1 P.3d 267 (Colo. App. 2000).
Exemplary damages must bear some relation to the compensatory damages awarded. Ark Valley Alfalfa Mills, Inc v. Day, 128 Colo. 436, 263 P.2d 815 (1953); Starkey v. Dameron, 92 Colo. 420, 22 P.2d 640 (1933); Barnes v. Lehman, 118 Colo. 161, 193 P.2d 273 (1948); Montgomery v. Tufford, 165 Colo. 18, 437 P.2d 36 (1968); Wegner v. Rodeo Cowboys Ass'n, 290 F. Supp. 369 (D. Colo. 1968), aff'd and rehearing denied, 417 F.2d 881 (10th Cir. 1969), cert. denied, 398 U.S. 903, 90 S. Ct. 1688, 26 L. Ed.2d 60 (1970); Big O Tire Dealers, Inc. v. Goodyear Tire & Rubber Co., 561 F.2d 1365 (10th Cir. 1977), cert. dismissed, 434 U.S. 1052, 98 S. Ct. 905, 54 L. Ed.2d 805 (1978); Frick v. Abell, 198 Colo. 508, 602 P.2d 852 (1979).
Nominal damages alone are sufficient to support an award of exemplary damages. Carey v. After the Gold Rush, 715 P.2d 803 (Colo. App. 1986).
Factors which guide determination of reasonable award. Although no precise formula can be utilized in the determination of the reasonableness of an award of exemplary damages the factors which guide the determination are: (1) The nature of the act which caused the injury; (2) the economic status of the defendant; and (3) the deterrent effect of the award on others. Frick v. Abell, 198 Colo. 508, 602 P.2d 852 (1979); Mailloux v. Bradley, 643 P.2d 797 (Colo. App. 1982); Vogel v. Carolina Intern., Inc., 711 P.2d 708 (Colo. App. 1985).
In determining the amount which should be awarded as punitive damages, the severity of the defendant's wrong, as well as the extent of the defendant's assets, must be considered to ensure that the award will punish the defendant. Leidholt v. District Court, 619 P.2d 768 (Colo. 1980); Mailloux v. Bradley, 643 P.2d 797 (Colo. App. 1982).
Reasonableness of the award must be ascertained by examining the facts of the case to discover if the jury was impermissibly motivated by prejudice or properly guided by the purposes for exemplary damages, namely to defer and punish wrongful conduct. Palmer v. A.H. Robins Co., 684 P.2d 187 (Colo. 1984); Vogel v. Carolina Intern, Inc., 711 P.2d 708 (Colo. App. 1985).
Test for excessiveness of award. The crucial question is whether the punitive award is so excessive that it shocks the judicial conscience or leads to an inescapable inference that it resulted from improper passion or prejudice on the part of the jury. Malandris v. Merrill Lynch, Pierce, Fenner & Smith Inc., 703 F.2d 1152 (10th Cir. 1981), cert. denied, 464 U.S. 824, 104 S. Ct. 92, 78 L. Ed.2d 99 (1983).
Test applied in The Post Office v. Portec, Inc., 913 F.2d 802 (10th Cir. 1990); Estate of Korf v. A.O. Smith Harvestore Products, 917 F.2d 480 (10th Cir. 1990) (both cases decided under section in effect prior to 1986 amendment).
Costs of litigation and attorney fees which were the consequence of the aggravated nature of the offense may under certain circumstances be considered in setting the amount of exemplary damages. Beebe v. Pierce, 185 Colo. 34, 521 P.2d 1263 (1974); Davies v. Bradley, 676 P.2d 1242 (Colo. App. 1983).
Widely disproportionate exemplary damages indicate jury prejudice. Exemplary damages must be fairly proportionate to actual damages and if there is a wide disproportion, it shows that the jury was motivated by prejudice. Wegner v. Rodeo Cowboys Ass'n, 290 F. Supp. 369 (D. Colo. 1968), aff'd and rehearing denied, 417 F. 2d 881 (10th Cir. 1969), cert. denied, 398 U.S. 903, 90 S. Ct. 1688, 26 L. Ed.2d 60 (1970).
This rule requires that a verdict for exemplary damages be separately stated, in order to provide a basis for determining its reasonableness. Montgomery v. Tufford, 165 Colo. 18, 437 P.2d 36 (1968).
In most jurisdictions the requirement that there be proportion between the general award and the exemplary award is used as a test so as to allow the court to set aside verdicts which it regards as excessive under the facts and the evidence presented. Wegner v. Rodeo Cowboys Ass'n, 290 F. Supp. 369 (D. Colo. 1968), aff'd and rehearing denied, 417 F.2d 881 (10th Cir. 1969), cert. denied, 398 U.S. 903, 90 S. Ct. 1688, 26 L. Ed.2d 60 (1970).
The proportion must be substantially equal but it does not have to be a fixed or definite mathematical ratio. The courts invariably examine and use the ratio, together with the particular facts presented, in order to ascertain whether the exemplary damage award seems unreasonable. Wegner v. Rodeo Cowboys Ass'n, 290 F. Supp. 369 (D. Colo. 1968), aff'd and rehearing denied, 417 F.2d 881 (10th Cir. 1969), cert. denied, 398 U.S. 903, 90 S. Ct. 1688, 26 L. Ed.2d 60 (1970).
Generally greater exemplary damages are allowed in defamation cases. There is no definitive Colorado case dealing with defamation. Other jurisdictions which generally require a reasonable relationship between exemplary and general damages have upheld exemplary award in libel cases in much higher proportion than the 4 to 1 ratio awarded. The Colorado court has not laid down a hard and fast rule which requires that the present verdict be upset. The jury was at liberty to conclude that the defendants deliberately and premeditatedly set out to discredit the plaintiff so as to deter him in his effort to establish a competing organization. There is no basis for concluding that the jury verdict resulted from passion or prejudice, and the disproportion in the award does not by itself or in conjunction with the other evidence raise any such inference. Wegner v. Rodeo Cowboys Ass'n, 290 F. Supp. 369 (D. Colo. 1968), aff'd and rehearing denied, 417 F.2d 881 (10th Cir. 1969), cert. denied, 398 U.S. 903, 90 S. Ct. 1688, L. Ed.2d 60 (1970).
Defendant's financial status inadmissible in assessing compensating damages. In suits involving the assessment of compensatory damages, evidence of a defendant's financial status is inadmissible. Leidholt v. District Court, 619 P.2d 768 (Colo. 1980).
Discovery of defendant's financial records not permitted. In view of legislative intent to end practice of requiring parties to bring financial records into court for review by the opposing side, in connection with punitive damages as well as with compensatory damages, discovery of the defendant's tax returns could not have led to admissible evidence and should not have been allowed. Corbetta v. Albertson's, Inc., 975 P.2d 718 (Colo. 1999).
New trial warranted where verdict manifestly inadequate. If the verdict is manifestly inadequate, or so small in amount as to clearly and definitely indicate that the jury neglected to take into consideration evidence of the plaintiff's injuries, pain and suffering, and resulting disability, if any; or if the record indicates that the jury was influenced by prejudice, passion, or other improper considerations; or if the jury was improperly instructed on the elements of compensatory damages, then a new trial on the issue of damages would be warranted. Mince v. Butters, 200 Colo. 501, 616 P.2d 127 (1980).
If damages are excessive plaintiff may consent to reduction and avoid reversal. It is not error in such a case to rule that a judgment be reversed and the cause remanded for a new trial; provided, however, that if plaintiff so elect he may consent to the reduction of said damages and final amended judgment will then be entered accordingly. Barnes v. Lehman, 118 Colo. 161, 193 P.2d 273 (1948).
For when unreasonable exemplary damages will not be sustained; see Starkey v. Dameron, 92 Colo. 420, 21 P.2d 1112 (1933); Kresse v. Bennett, 151 Colo. 549, 379 P.2d 807 (1963); Leo Payne Pontiac, Inc. v. Ratliff, 29 Colo. App. 386, 486 P.2d 477 (1971); Western Cities Broadcasting v. Schueller, 830 P.2d 1074 (Colo. App. 1991), aff'd in part and rev'd in part on other grounds, 849 P.2d 44 (Colo. 1993).
Evidence regarding a defendant's economic status is not an essential element of proof for an award of exemplary damages but merely a factor to be considered. Evans v. Thompson, 762 P.2d 754 (Colo. App. 1988).
"Wanton" conduct under subsection (1)(a) is equivalent to "willful" conduct under § 13-21-101 (1). Bradley v. Guess, 797 P.2d 749 (Colo. App. 1989), rev'd on other grounds, 817 P.2d 971 (Colo. 1991).
But prejudgment interest may not be added to exemplary component of damage award. The victim's right to compensation for an injury suffered accrues before judgment, making prejudgment interest appropriate; however, the right to an award of punitive damages, which serves an entirely different purpose, does not exist until time of judgment. The fact that both components are part of a single claim tied to a single act of the defendant does not alter their separate character. Seward Const. Co., Inc. v. Bradley, 817 P.2d 971 (Colo. 1991); Lira v. Davis, 832 P.2d 240 (Colo. 1992).
Exemplary damages are not directly subject to reduction under comparative negligence statute. Reduction of award under § 13-21-111 is based on plaintiff's own conduct, whereas an award of exemplary damages under this section is based on the defendant's misconduct and different principles apply. However, interplay among this section, § 13-21-111, and § 13-21-111.5 may produce a similar result. Lira v. Davis, 832 P.2d 240 (Colo. 1992).
The plaintiff's comparative negligence should not be directly applied to reduce exemplary damages. Lira v. Davis, 832 P.2d 240 (Colo. 1992).
The amount of reasonable exemplary damages may not exceed the amount of the actual damages awarded. Graphic Directions, Inc. v. Bush, 862 P.2d 1020 (Colo. App. 1993).
The amount of exemplary damages - statutorily limited to the amount of "actual damages awarded" - should not exceed the amount of compensatory damages after such damages have been reduced by judicial application of the comparative negligence and pro rata damages statutes. Lira v. Davis, 832 P.2d 240 (Colo. 1992).
Exemplary damages are not subject to prejudgment interest. Lira v. Davis, 832 P.2d 240 (Colo. 1992).
Trial court committed error when it considered, over defendant's objections, evidence of defendant's income and net worth in its determination of punitive damages. This section expressly prohibits consideration of a party's net worth or income in deciding whether exemplary damages are appropriate. Accordingly, upon remand, such evidence may not be considered. Razi v. Schmitt, 36 P.3d 102 (Colo. App. 2001).
IV. PLEADING AND PRACTICE.
The one-year limitation of former § 13-80-104 applied to prayers for punitive damages. Sherwood v. Graco, Inc., 427 F. Supp. 155 (D. Colo. 1977).
Punitive damages can only be obtained in action for wrongful death upon proper averment and proof under this section. Hayes v. Williams, 17 Colo. 465, 30 P. 352 (1892).
The jury is charged with the responsibility of determining the proper amount of exemplary damages. Leo Payne Pontiac, Inc. v. Ratliff, 29 Colo. App. 386, 486 P.2d 477 (1971).
The award of exemplary damages may be excessive or unreasonable as a matter of law. Leo Payne Pontiac, Inc. v. Ratliff, 29 Colo. App. 386, 480 P.2d 477 (1971).
Whether there is any evidence to justify the finding of exemplary damages, is a question for the court. If there is none, it is error to submit the question to the jury. Eisenhart v. Ordean, 3 Colo. App. 162, 32 P. 495 (1893); Moody v. Sindlinger, 27 Colo. App. 290, 149 P. 263 (1915); Reyher v. Mayne, 90 Colo. 586, 10 P.2d 1109 (1932).
Where record demonstrated sufficient evidence from which a juror could conclude, beyond a reasonable doubt, that insurer's actions were willful and wanton, decision of trial court to submit question of punitive damages to jury would be upheld. Surdyka v. DeWitt, 784 P.2d 819 (Colo. App. 1989).
It is error to submit the question of punitive damages to the determination of the jury in the absence of evidence of any requisite element for the application of the rule. Reyher v. Mayne, 90 Colo. 586, 10 P.2d 1109 (1932).
Bifurcated trial on issue of liability for punitive damages in products liability suit. In products liability claim, defendant did not make an adequate showing of past punitive damages awards arising out of the same course of conduct to warrant granting a bifurcated trial on the issue of punitive damages in order to avoid any prejudice to the defendant on the issue of liability. Palmer v. A.H. Robins Co., Inc., 684 P.2d 187 (Colo. 1984).
Court's instructions to jury approved. The following instruction: "Malice may be implied when there is a deliberate intention to do a grievous wrong without legal justification or excuse", was approved in McAllister v. McAllister, 72 Colo. 28, 209 P. 788 (1922); Gray v. Linton, 38 Colo. 175, 88 P. 749 (1906).
Erroneous instruction. An instruction that "in law a wrongful act done intentionally, without a legal justification, is done maliciously", is erroneous. To justify exemplary damages there must be some wrong motive accompanying the wrongful act, or a reckless disregard of plaintiff's rights. French v. Deane, 19 Colo. 504, 36 P. 609 (1894).
When an action for damages is tried to the court without a jury by consent of the parties, the court may, in a proper case, award exemplary damages under this section. Calvat v. Franklin, 90 Colo. 444, 9 P.2d 1061 (1932).
Evidence of malice met the requirement of this section in an action for injuries allegedly sustained in an assault upon plaintiff by defendant. Minowitz v. Failing, 109 Colo. 182, 123 P.2d 417 (1942).
Evidence held insufficient. Evidence of "fraud, malice or insult, or a wanton and reckless disregard of the injured party's rights and feelings", held insufficient to support a judgment for exemplary damages under this section. Rosenbaum v. Mathews, 113 Colo. 307, 156 P.2d 843 (1945); Spurlock v. United Airlines, 330 F. Supp. 228 (D. Colo. 1971).
Admissibility of evidence in libel action to mitigate exemplary damages. Where the plaintiff in a libel action seeks exemplary damages he can recover such damages only upon proof of actual malice upon the part of the defendant, or a reckless disregard by him of the plaintiff's rights and feelings and in such case, the defendant, not as a justification, but for the sole purpose of mitigating exemplary damages, may introduce evidence to the contrary. Bearman v. People, 91 Colo. 486, 16 P.2d 425 (1932).
Right to damages under this section must be proved beyond a reasonable doubt. South Park Aggregates, Inc. v. Northwestern Nat. Ins. Co., 847 P.2d 218 (Colo. App. 1992); Sky Fun 1, Inc. v. Schuttloffel, 8 P.3d 570 (Colo. App. 2000), rev'd on other grounds, 27 P.3d 361 (Colo. 2001).
Award of punitive damages was proper, and punitive damages were not impermissibly awarded on a breach-of-contract claim, where the complaint alleged not only breach of a contract of sale but also conversion of the property subject to the contract and where the trial court specifically found that the defendants had acted willfully and wantonly in connection with the conversion claim. Flexisystems, Inc. v. American Standards Testing Bureau, Inc., 847 P.2d 207 (Colo. App. 1992).
Sufficient evidence was shown to uphold the award of exemplary damages where there was evidence that defendant, a nursing home administration firm, actively sought to recruit its clients' patients for defendants' own facility. Life Care Centers v. East Hampden Assoc., 903 P.2d 1180 (Colo. App. 1995).
Evidence was sufficient to uphold jury award of exemplary damages against creditor to company whose goods where held in debtor's warehouse for sale on consignment where: Creditor who had seized and sold all goods in the warehouse had not relied on the consigned goods in extending credit to debtor; creditor knew of debtor's consignment business and required debtor to keep separate inventories of owned goods and consignment goods; creditor knew that goods seized included consigned goods; creditor kept no records of seized goods it sold despite actual knowledge that others claimed ownership of such goods; creditor had sent letters containing false and misleading information to consigners; and creditor had withheld information from its own attorneys when seeking advice on how to proceed. However, trebling of exemplary damages was improper because creditor's retention of sale proceeds under a claim of right was not a continuation of objectionable behavior during the pendency of the lawsuit. Eurpac Serv. Inc. v. Republic Acceptance Corp., 37 P.3d 447 (Colo. App. 2000).
No abuse of discretion where trial court denied a motion for a mistrial made on the ground of references to insurer's assets where jury did not award exemplary damages, the statement was made on cross examination, the question was not repeated, and the court directed the jury to disregard the question. Lunsford v. Western States Life Ins., 919 P.2d 899 (Colo. App. 1996).
V. AGAINST WHOM AWARDED.
Exemplary damages cannot be awarded against one who has not participated in the offense. Ristine v. Blocker, 15 Colo. App. 224, 61 P. 486 (1900).
A principal is not liable for such damages because of the acts of his agent. All the cases discussing the question proceed on the hypothesis that punitive damages are not awarded by way of compensation to the sufferer, but are visited as a punishment on the offender and to serve as a warning to subsequent wrongdoers. Such being the fundamental basis of the doctrine it has always been adjudged and we have been cited to no case, and know of none, wherein a principal has been held liable for exemplary damages because of the wanton and oppressive act or of the malicious intent of his agent. Ristine v. Blocker, 15 Colo. App. 224, 61 P. 486 (1900); Holland Furnace Co. v. Robson, 157 Colo. 347, 402 P.2d 628 (1965).
Unless such acts are authorized or ratified. The general assembly did not intend to enact that in all civil actions for wrongs done to the person or to property, exemplary damages might be assessed, but only in those cases where the circumstances show fraud, malice, insult or a wanton reckless disregard of the injured party's rights or feelings. On well settled principles, this can only occur where the suit is brought directly against the wrongdoer who alone can exhibit the intent, and to whom alone can be imputed, and against whom only can be proved the fraud, the malice, the insult or the wantonness which is a condition precedent to the assessment of such damages. This section therefore, does not extend to actions brought against a principal for wrongs committed by his servant unless the record exhibits a mandate from which the authority to thus act can be deduced or the principal afterwards confirms what has been done. Ristine v. Blocker, 15 Colo. App. 224, 61 P. 486 (1900).
When principal may be liable for act of agent. A principal cannot be held liable in exemplary damages for the act of an agent unless it is shown that it (a) authorized or approved the servant's tortious act; or (b) approved of or participated in the act; or (c) failed to exercise proper care in the selection of its servant. Malandris v. Merrill Lynch, Pierce, Fenner & Smith Inc., 703 F.2d 1152 (10th Cir. 1981), cert. denied, 464 U.S. 824, 104 S. Ct. 92, 78 L. Ed.2d 99 (1983).
This rule applies to actions against railroads. This section neither directs nor permits the assessment of exemplary damages against a principal for the wrong done by his agent, and it follows the same rule should be applied, the same principle invoked, and the same result reached in an action brought against a railroad company when the basis for the assessment of exemplary damages is to be found only in circumstances showing fraud, malice, insult or reckless disregard of consequences by the agent in which the employer, the railroad company, could not participate. Admitting always the exception unless there be some order, direction or affirmance which is a prerequisite in the case of a suit against an individual principal, the rule must be the same in both cases. Ristine v. Blocker, 15 Colo. App. 224, 61 P. 486 (1900).
Absent an agreement by the parties that state arbitration law should govern, subsection (5) of this section restricting an arbitrator's power to award punitive damages does not apply to an action under the Federal Arbitration Act. Pyle v. Securities U.S.A., Inc., 758 F. Supp. 638 (D. Colo. 1990).


33-41-103. Limitation on landowner's liability.Statute text
(1) Subject to the provision of section 33-41-105, an owner of land who either directly or indirectly invites or permits, without charge, any person to use such property for recreational purposes does not thereby:
(a) Extend any assurance that the premises are safe for any purpose;
(b) Confer upon such person the legal status of an invitee or licensee to whom a duty of care is owed;
(c) Assume responsibility or incur liability for any injury to person or property or for the death of any person caused by an act or omission of such person.
(2) (a) To the extent liability is found, notwithstanding subsection (1) of this section, the total amount of damages that may be recovered from a private landowner who leases land or a portion thereof to a public entity for recreational purposes or who grants an easement or other rights to use land or a portion thereof to a public entity for recreational purposes for injuries resulting from the use of the land by invited guests for recreational purposes shall be:
(I) For any injury to one person in any single occurrence, the amount specified in section 24-10-114 (1) (a), C.R.S.;
(II) For an injury to two or more persons in any single occurrence, the amount specified in section 24-10-114 (1) (b), C.R.S.
(b) The limitations in this subsection (2) shall apply only when access to the property is limited, to the extent practicable, to invited guests, when the person injured is an invited guest of the public entity, when such use of the land by the injured person is for recreational purposes, and only during the term of such lease, easement, or other grant.
(c) Nothing in this subsection (2) shall limit, enlarge, or otherwise affect the liability of a public entity.
(d) In order to ensure the independence of public entities in the management of their recreational programs and to protect private landowners of land used for public recreational purposes from liability therefor, except as otherwise agreed by the public entity and a private landowner, a private landowner shall not be liable for a public entity's management of the land or portion thereof which is used for recreational purposes.
(e) For purposes of this subsection (2) only, unless the context otherwise requires:
(I) "Invited guests" means all persons or guests of persons present on the land for recreational purposes, at the invitation or consent of the public entity, and with or without permit or license to enter the land, and all persons present on the land at the invitation or consent of the public entity or the landowner for business or other purposes relating to or arising from the use of the land for recreational purposes if the public entity receives all of the revenues, if any, which are collected for entry onto the land. "Invited guests" does not include any such persons or guests of any person present on the land for recreational purposes at the invitation or consent of the public entity or the landowner if the landowner retains all or a portion of the revenue collected for entry onto the land or if the landowner shares the revenue collected for entry onto the land with the public entity. For the purposes of this subparagraph (I), "revenue collected for entry" does not include lease payments, lease-purchase payments, or rental payments.
(II) "Land" means real property, or a body of water and the real property appurtenant thereto, which is leased to a public entity or for which an easement or other right is granted to a public entity for recreational purposes. "Land", as used in this subsection (2), does not include real property, buildings, or portions thereof which are not the subject of a lease, easement, or other right of use granted to a public entity.
(II.5) "Lease" or "leased" includes a lease-purchase agreement containing an option to purchase the property. Any lease in which a private landowner leases land or a portion thereof to a public entity for recreational purposes shall contain a disclosure advising the private landowner of the right to bargain for indemnification from liability for injury resulting from use of the land by invited guests for recreational purposes.
(II.7) "Management" means the entire range of activities, whether undertaken or not by the public entity, associated with controlling, directing, allowing, and administering the use, operation, protection, development, repair, and maintenance of private land for public recreational purposes.
(III) "Recreational purposes" includes, but is not limited to, any sports or other recreational activity of whatever nature undertaken by an invited guest while using the land, including ponds, lakes, reservoirs, streams, paths, and trails appurtenant to, of another and includes, but is not limited to, any hobby, diversion, or other sports or other recreational activity such as: Fishing, picnicking, hiking, horseback riding, snowshoeing, cross country skiing, bicycling, swimming, tubing, diving, sight-seeing, exploring, kite flying, bird watching, gold panning, ice skating, ice fishing, photography, or engaging in any other form of sports or other recreational activity, as well as any activities related to such sports or recreational activities, and any activities directly or indirectly resulting from such sports or recreational activity.
(f) Nothing in this subsection (2) shall limit the protections provided, as applicable, to a landowner under section 13-21-115, C.R.S.History
Source: L. 69: R&RE, p. 412, § 1. C.R.S. 1963: § 62-4-3. L. 88: (2) added, p. 1181, § 2, effective May 29. L. 89: (2)(e)(I) and (2)(e)(II) amended and (2)(e)(II.5) added, p. 1370, § 1, effective April 27. L. 97: IP(2)(a) amended and (2)(e)(II.7) added, p. 54, §§ 3, 4, effective March 21.Annotations
Annotations

Federal government protected on national forest service land. The federal government is entitled to the protection of this article as concerns accidents occurring on national forest service land. Otteson v. United States, 622 F.2d 516 (10th Cir. 1980).


33-3-104. State shall be liable - when.Statute text
(1) Subject to the limitations contained in section 33-3-103 and in part 2 of this article, the state shall be liable only for:
(a) Damages to livestock or personal property used in the production of raw agricultural products, which under this article shall be no more than five thousand dollars per head of livestock injured or killed, caused by big game; except that damages to livestock shall be limited to physical trauma resulting in injury or death;
(b) Damages to real or personal property, when such damages are caused by wildlife that is being moved or is otherwise under the direct control of division personnel at the time the damage occurs;
(c) Damage to real or personal property caused by the use of damage prevention materials if the use of such materials or equipment is under the control of any personnel who are under the direction of division personnel at the time damage occurs;
(d) Damages caused by those species of wildlife enumerated in section 33-1-102 (2) to orchards, nurseries, crops under cultivation, and harvested crops, damages to lawful fences as defined in section 35-46-101 (1), C.R.S., when such damages exceed ten percent of the value of the specific fence involved, and damages to livestock forage in excess of ten percent of historic use levels for privately owned and fenced ranch or farm units which are specifically limited to hay meadows, pasture meadows, artificially seeded rangelands, and grazing land which is deferred to seasonal uses. Damages to aftermath on alfalfa shall be paid to the full extent of such damages without regard to historic numbers of wildlife. Historic levels shall be designated by the claimant at the time of making a claim. Historic levels shall be expressed in average numbers of wildlife present on the property in question based on the twenty-year period ending January 1, 1973. If the division does not agree with the claimant on normal historic levels or any element of a damage settlement, the matter shall be submitted to arbitration within ten days of notice by either party. The arbitration panel shall consist of one arbitrator chosen by the landowner, one arbitrator chosen by the division, and one arbitrator chosen by the other two arbitrators. If the two arbitrators cannot agree within ten days on a third arbitrator, a request by either party shall be made to the district court for the judicial district of the county in which the damage is located for appointment of a third impartial arbitrator. The division and the landowner shall equally share the cost of the use of the third arbitrator. Historic levels or any element settled by arbitration may be included in an appeal to a court of competent jurisdiction, and the court shall not be bound by the finding of the arbitration panel.
(2) Repealed.
(3) The burden of proof shall be with the claimant for all claims for damages enumerated in paragraph (d) of subsection (1) of this section, pursuant to rules established by the commission pertaining to wildlife damage.
(4) If the commission has not promulgated rules relating to damage by wildlife, pursuant to sections 33-1-104 and 33-1-108, the division shall not refuse to pay a claim for wildlife damage.
(5) If for any reason a pertinent rule of the commission relating to wildlife damage is declared void or suspended, the provisions of subsection (4) of this section shall not be applicable.
(6) For the year 1979, any damage claims received by the division after June 21, 1979, shall not be denied until and unless considered under the rules promulgated by the commission relating to damage by wildlife. If such rules are not promulgated by January 1, 1980, the provisions of subsection (4) of this section shall apply.
(7) Repealed.
(8) All rules concerning damages by wildlife adopted or amended by the commission on or after July 1, 1979, shall be subject to sections 24-4-103 (8) (c) and (8) (d) and 24-4-108, C.R.S.
(9) Reimbursement for wildlife damages shall be reduced by the amount of claim awarded by an insurance company for the same damages.History
Source: L. 69: R&RE, p. 409, § 1. C.R.S. 1963: § 62-3-3. L. 71: p. 596, § 1. L. 75: (1)(a) amended, p. 1306, § 5, effective July 14. L. 77: (1)(a) amended, p. 1541, § 1, effective January 1, 1978. L. 79: (1)(d) R&RE and (2) to (8) added, p. 1216, § 10, effective June 21. L. 80: (8) amended, p. 789, § 26, effective June 5. L. 81: (1)(d) amended, p. 1654, § 1, effective July 1. L. 83: (2)(a) amended, p. 2051, § 20, effective October 14. L. 84: (1)(d) R&RE, (2) and (7) repealed, and (9) added, pp. 926, 927, §§ 1, 5, 2, effective May 2. L. 85: (1)(d) and (4) amended, p. 1364, § 31, effective June 28. L. 93: IP(1) and (1)(d) amended, p. 1720, §2, effective June 6. L. 2001: (1)(a) amended, p. 409, § 1, effective August 8.Annotations
Cross references: For the legislative declaration contained in the 1993 act amending this section, see section 1 of chapter 290, Session Laws of Colorado 1993.Annotations
Annotations

Am. Jur.2d. See 57 Am. Jur.2d, Municipal, County, School, and State Tort Liability, §§ 37-40.
C.J.S. See 3B C.J.S., Animals, §§ 313, 315-319, 324-329, 344, 382-388.
Law reviews. For comment, "The Watchtower Casts No Shadow: Nonliability of Federal and State Governments For Property Damage Inflicted By Wildlife", see 61 U. Colo. L. Rev. 427 (1990).
Landowner not entitled to compensation for crop losses caused by wild geese. Losses of $250 per annum in crop damage due to geese choosing landowner's land as a flocking location after state had foreclosed hunting geese on landowner's property did not entitle landowner to compensation. Collopy v. Wildlife Comm'n, 625 P.2d 994 (Colo. 1981).


13-64-302. Limitation of liability - interest on damages.Statute text
(1) (a) As used in this section:
(I) "Derivative noneconomic loss or injury" means noneconomic loss or injury to persons other than the person suffering the direct or primary loss or injury. "Derivative noneconomic loss or injury" does not include punitive or exemplary damages.
(II) (A) "Direct noneconomic loss or injury" means nonpecuniary harm for which damages are recoverable by the person suffering the direct or primary loss or injury, including pain and suffering, inconvenience, emotional stress, physical impairment or disfigurement, and impairment of the quality of life. "Direct noneconomic loss or injury" does not include punitive or exemplary damages.
(B) Nothing in this section shall be construed to prohibit a recovery for economic damages, whether past or future, resulting from physical impairment or disfigurement.
(b) The total amount recoverable for all damages for a course of care for all defendants in any civil action for damages in tort brought against a health care professional, as defined in section 13-64-202, or a health care institution, as defined in section 13-64-202, or as a result of binding arbitration, whether past damages, future damages, or a combination of both, shall not exceed one million dollars, present value per patient, including any claim for derivative noneconomic loss or injury, of which not more than two hundred fifty thousand dollars, present value per patient, including any derivative claim, shall be attributable to direct or derivative noneconomic loss or injury; except that, if, upon good cause shown, the court determines that the present value of past and future economic damages would exceed such limitation and that the application of such limitation would be unfair, the court may award in excess of the limitation the present value of additional past and future economic damages only. The limitations of this section are not applicable to a health care professional who is a public employee under the "Colorado Governmental Immunity Act" and are not applicable to a certified health care institution which is a public entity under the "Colorado Governmental Immunity Act". For purposes of this section, "present value" has the same meaning as that set forth in section 13-64-202 (7). The existence of the limitations and exceptions thereto provided in this section shall not be disclosed to a jury.
(c) Effective July 1, 2003, the damages limitation of two hundred fifty thousand dollars described in paragraph (b) of this subsection (1) shall be increased to three hundred thousand dollars, which increased amount shall apply to acts or omissions occurring on or after said date. It is the intent of the general assembly that the increase reflect an adjustment for inflation to the damages limitation.
(2) In any civil action described in subsection (1) of this section, prejudgment interest awarded pursuant to section 13-21-101 that accrues during the time period beginning on the date the action accrued and ending on the date of filing of the civil action is deemed to be a part of the damages awarded in the action for the purposes of this section and is included within each of the limitations on liability that are established pursuant to subsection (1) of this section.History
Source: L. 88: Entire article added, p. 619, § 1, effective July 1. L. 95: Entire section amended, p. 317, § 1, effective July 1. L. 2003: (1) amended, p. 1788, § 4, effective July 1. L. 2004: (1)(a)(I), (1)(a)(II)(A), and (1)(b) amended, p. 501, § 2, effective January 1, 2005.Annotations
Cross references: (1) For the "Colorado Governmental Immunity Act", see article 10 of title 24.

(2) For the legislative declaration contained in the 2004 act amending subsections (1)(a)(I), (1)(a)(II)(A), and (1)(b), see section 1 of chapter 165, Session Laws of Colorado 2004.Annotations
Annotations

Law reviews. For article, "Health Care Litigation in Colorado: A Survey of Recent Decisions", see 30 Colo. Law. 91 (August 2001).
Constitutional. The provisions of this act and the damage limitations of this section do not violate the equal protection clause. Scholz v. Metropolitan Pathologists, P.C., 851 P.2d 901 (Colo. 1993).
Since there is no constitutional right to a civil jury trial, the Health Care Availability Act (HCAA) damage cap does not impermissibly infringe on the right to a jury trial. Garhart v. Columbia/HealthONE, L.L.C., 95 P.3d 571 (Colo. 2004).
The HCAA damage cap does not violate separation of powers. The cap does not interfere with the remittur authority of the courts. The court still has the authority to reduce the award by remittur. The HCAA damage cap does not infringe on the court's rule-making authority. Since the damage cap involves a substantive exercise of the general assembly's power to define and limit a cause of action, there is no infringement on court rules that relate to damages and jury awards. Garhart v. Columbia/HealthONE, L.L.C., 95 P.3d 571 (Colo. 2004).
The limitations of this section apply to any professional corporation or entity regardless of whether the injury was caused by a licensed health care professional or an unlicensed member of the staff. Scholz v. Metropolitan Pathologists, P.C., 851 P.2d 901 (Colo. 1993).
Liability limitation can be applied to employer of licensed pharmacist who committed negligence that led to injury. Although employer was not a licensed health care professional within the literal language of the statute, as it was neither a licensed person nor a professional corporation or professional entity comprised of licensed persons, had the licensed pharmacist who worked for employer been named as defendant, she or he would have come within the definition of a health care professional, and the liability limitation would have applied to that individual. In the context of this case, liability arose strictly from defendant's capacity as the employer of a licensed professional who committed a negligent act. Accordingly, the limitations of this section apply. Price v. Walgreen Co., 322 F. Supp. 2d 1179 (D. Colo. 2004).
Prejudgment interest is not included in the damage cap provided in this section. Scholz v. Metropolitan Pathologists, P.C., 851 P.2d 901 (Colo. 1993) (decided prior to 1995 amendment).
Prejudgment interest is subject to statutory damages cap. Dupont v. Preston, 9 P.3d 1193 (Colo. App. 2000), aff'd on other grounds, 35 P.3d 433 (Colo. 2001).
Noneconomic damages for physical impairment and disfigurement are not included in the definition of noneconomic loss contained in this section. Preston v. Dupont, 35 P.3d 433 (Colo. 2001).
Provisions of the act unambiguously limit recovery for non-economic damages against health care professionals to $250,000 for a course of care of one patient regardless of the number of plaintiffs or the number of defendants. Evans v. Colorado Permanente Medical Group, P.C., 902 P.2d 867 (Colo. App. 1995), aff'd, 926 P.2d 1218 (Colo. 1996).
Limitations of damages for all defendants are governed by this act rather than the general damages statute because of the particular type of action, medical malpractice claims, and the particular class of defendants, health care professionals, involved. Evans v. Colorado Permanente Medical Group, P.C., 902 P.2d 867 (Colo. App. 1995), aff'd, 926 P.2d 1218 (Colo. 1996).
Plaintiffs were unable to establish they were treated any differently from other persons whose cause of action accrued at the same time and, therefore, could not establish disparate treatment for an equal protection claim. Garhart v. Columbia/HealthONE, L.L.C., 95 P.3d 571 (Colo. 2004).
A damage cap should be applied to the jury award before apportionment of the award pursuant to the jury's allocation of fault. Garhart v. Columbia/Healthone, L.L.C., 95 P.3d 571 (Colo. 2004).
No challenge for cause for juror with specific knowledge of damages caps under HCAA notwithstanding requirement in subsection (1) that prevents disclosure of such damage limitations to the jury. Trial court did not err in rejecting defendant's challenge for cause for prospective juror with special knowledge of the caps because this is not a ground set forth in C.R.C.P. 47 (e) for dismissal of a potential juror. Dupont v. Preston, 9 P.3d 1193 (Colo. App. 2000), aff'd on other grounds, 35 P.3d 433 (Colo. 2001).
The $250,000 cap on noneconomic damages in this section does not limit damages for physical impairment or disfigurement in a medical malpractice case, and, therefore, it is proper for the court to instruct a jury to award a separate category of damages for physical impairment and disfigurement. Preston v. Dupont, 35 P.3d 433 (Colo. 2001).
However, damages for physical impairment and disfigurement are subject to the HCAA's one million dollar damages limitation. Wallbank v. Rothenberg, 74 P.3d 413 (Colo. App. 2003).


13-21-203.5. Alternative means of establishing damages - solatium amount.Statute text
In any case arising under section 13-21-202, the persons entitled to sue under the provisions of section 13-21-201 (1) may elect in writing to sue for and recover a solatium in the amount of fifty thousand dollars. Such solatium amount shall be in addition to economic damages and to reasonable funeral, burial, interment, or cremation expenses, which expenses may also be recovered in an action under this section. Such solatium amount shall be in lieu of noneconomic damages recoverable under section 13-21-203 and shall be awarded upon a finding or admission of the defendant's liability for the wrongful death.History
Source: L. 89: Entire section added, p. 753, § 3, effective July 1.Annotations
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Procedural due process is not denied by solatium statute since it requires a full civil trial to determine liability thereby providing defendants a substantial opportunity to be heard. Dewey v. Hardy, 917 P.2d 305 (Colo. App. 1995).
Amount of $50,000 set by solatium statute for death of a human being is not so grossly excessive and severe as to be disproportionate to the offense and obviously unreasonable in violation of the due process clause. Dewey v. Hardy, 917 P.2d 305 (Colo. App. 1995).
The solatium award of $50,000 is exempt from reduction by operation of the comparative fault statute. Dewey v. Hardy, 917 P.2d 305 (Colo. App. 1995).
And it is not subject to reduction by operation of the pro-rata liability statute. To the extent that the comparative fault statute and the pro-rata liability statute conflict with this section by compelling a reduction of the solatium amount recoverable by a wrongful death plaintiff, this section prevails. B.G.'s Inc. v. Gross, 23 P.3d 691 (Colo. 2001).
Nor is the $50,000 solatium award subject to reduction by a co-defendant's settlement where the settlement did not designate the nature of the damages for which payment was made. To permit such a settlement to reduce the solatium award would run contrary to the rationale that the solatium award is intended as an ultimate award not subject to further reduction regardless of the fault of other tortfeasors. Smith v. Vincent, 77 P.3d 927 (Colo. App. 2003).
With limited exceptions, this section generally does not require co-defendants to share equitably in the responsibility to pay the solatium award. Smith v. Vincent, 77 P.3d 927 (Colo. App. 2003).
Trial court did not err in awarding costs to plaintiff pursuing a wrongful death action under this section and denying defendant's costs. Dewey v. Hardy, 917 P.2d 305 (Colo. App. 1995).


13-21-203. Limitation on damages.Statute text
(1) (a) All damages accruing under section 13-21-202 shall be sued for and recovered by the same parties and in the same manner as provided in section 13-21-201, and in every such action the jury may give such damages as they may deem fair and just, with reference to the necessary injury resulting from such death, including damages for noneconomic loss or injury as defined in section 13-21-102.5 and subject to the limitations of this section and including within noneconomic loss or injury damages for grief, loss of companionship, pain and suffering, and emotional stress, to the surviving parties who may be entitled to sue; and also having regard to the mitigating or aggravating circumstances attending any such wrongful act, neglect, or default; except that, if the decedent left neither a widow, a widower, minor children, nor a dependent father or mother, the damages recoverable in any such action shall not exceed the limitations for noneconomic loss or injury set forth in section 13-21-102.5, unless the wrongful act, neglect, or default causing death constitutes a felonious killing, as defined in section 15-11-803 (1) (b), C.R.S., and as determined in the manner described in section 15-11-803 (7), C.R.S., in which case there shall be no limitation on the damages for noneconomic loss or injury recoverable in such action. No action shall be brought and no recovery shall be had under both section 13-21-201 and section 13-21-202, and in all cases the plaintiff is required to elect under which section he or she will proceed. There shall be only one civil action under this part 2 for recovery of damages for the wrongful death of any one decedent. Notwithstanding anything in this section or in section 13-21-102.5 to the contrary, there shall be no recovery under this part 2 for noneconomic loss or injury in excess of two hundred fifty thousand dollars, unless the wrongful act, neglect, or default causing death constitutes a felonious killing, as defined in section 15-11-803 (1) (b), C.R.S., and as determined in the manner described in section 15-11-803 (7), C.R.S.
(b) The damages recoverable for noneconomic loss or injury in any medical malpractice action shall not exceed the limitations on noneconomic loss or injury set forth in section 13-64-302.
(2) This section shall apply to a cause of action based on a wrongful act, neglect, or default occurring on or after July 1, 1969. A cause of action based on a wrongful act, neglect, or default occurring prior to July 1, 1969, shall be governed by the law in force and effect at the time of such wrongful act, neglect, or default.
(3) (a) In all actions brought under section 13-21-201 or 13-21-202 in which damages are assessed by the trier of fact, and the death complained of is attended by circumstances of fraud, malice, or willful and wanton conduct, the trier of fact, in addition to the actual damages, may award reasonable exemplary damages. The amount of such reasonable exemplary damages shall not exceed an amount that is equal to the amount of the actual damages awarded to the injured party.
(b) For purposes of this subsection (3), "willful and wanton conduct" shall have the same meaning as set forth in section 13-21-102 (1) (b).
(c) (I) A claim for exemplary damages in an action governed by this section may not be included in any initial claim for relief. A claim for exemplary damages in an action governed by this section shall be allowed by amendment to the pleadings only after the passage of sixty days following the exchange of initial disclosures pursuant to rule 26 of the Colorado rules of civil procedure and the plaintiff establishes prima facie proof of a triable issue. After the plaintiff establishes the existence of a triable issue of exemplary damages, the court may, in its discretion, allow additional discovery on the issue of exemplary damages as the court deems appropriate.
(II) A claim for exemplary damages in an action governed by this section shall not be time barred by the applicable provisions of law for the commencement of actions, so long as:
(A) The claim for exemplary damages arises, pursuant to paragraph (a) of this subsection (3), from the claim in such action that is brought under section 13-21-201 or 13-21-202; and
(B) The claim in such action that is brought under section 13-21-201 or 13-21-202 is not time barred.
(III) The assertion of a claim for exemplary damages in an action governed by this section shall not be rendered ineffective solely because the assertion was made after the applicable deadline contained in the court's case management order, so long as the plaintiff establishes that he or she did not discover, and could not have reasonably discovered prior to such deadline, the grounds for asserting the exemplary damages claim.
(4) Notwithstanding the provisions of subsection (3) of this section, the court may reduce or disallow the award of exemplary damages to the extent that:
(a) The deterrent effect of the damages has been accomplished; or
(b) The conduct that resulted in the award has ceased; or
(c) The purpose of such damages has otherwise been served.
(5) Notwithstanding the provisions of subsection (3) of this section, the court may increase any award of exemplary damages to a sum not to exceed three times the amount of actual damages, if it is shown that:
(a) The defendant has continued the behavior or repeated the action that is the subject of the claim against the defendant in a willful and wanton manner against another person or persons during the pendency of the case; or
(b) The defendant has acted in a willful and wanton manner during the pendency of the action in a manner that has further aggravated the damages of the plaintiff when the defendant knew or should have known such action would produce aggravation.
(6) The provisions of this section shall not apply to a peace officer, as described in section 16-2.5-101, C.R.S., or to any firefighter, as defined in section 18-3-201 (1), C.R.S., for claims arising out of injuries sustained from an act or omission of such peace officer or firefighter acting in the performance of his or her duties and within the scope of his or her employment.
(7) Nothing in this section shall be construed to alter or amend the provisions of section 13-64-302.5 or the provisions of part 1 of article 10 of title 24, C.R.S.History
Source: G.L. § 879. G.S. § 1032. R.S. 08: § 2058. C.L. § 6304. CSA: C. 50, § 3. L. 51: p. 339, § 2. CRS 53: § 41-1-3. L. 57: p. 338, §§ 1, 2. C.R.S. 1963: § 41-1-3. L. 67: p. 481, § 1. L. 69: pp. 329, 330, §§ 1, 3. L. 89: (1) amended, p. 752, § 2, effective July 1. L. 96: (1) amended, p. 49, § 1, effective July 1. L. 2001: Entire section amended, p. 376, § 1, effective August 8. L. 2003: (1) amended, p. 1787, § 2, effective July 1; (6) amended, p. 1614, § 6, effective August 6.Annotations
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I. GENERAL CONSIDERATION.
Am. Jur.2d. See 22A Am. Jur.2d, Death, §§ 188-203, 225-230.
C.J.S. See 25A C.J.S., Damages, §§ 384, 385, 387-394.
Law reviews. For article, "Double Recovery for Wrongful Death by Public Carrier", see 28 Dicta 299 (1951). For comment on McEntyre v. Jones, appearing below, see 31 Dicta 198 (1954). For article, "Damages for Death -- Limited or Unlimited", see 34 Dicta 32 (1957). For comment on Clint v. Stolworthy, appearing below, see 33 Rocky Mt. L. Rev. 443 (1961). For comment on Herbertson v. Russell, appearing below, see 35 U. Colo. L. Rev. 463 (1963). For note, "The Propriety of Punitive Damages Under Colorado's Wrongful Death Statute", see 49 Den. L.J. 81 (1972). For note, "Blind Imitation of the Past: An Analysis of Pecuniary Damages in Wrongful Death Actions", see 49 Den. L.J. 99 (1972).
Rationale for limitation of recovery. The state policy of limiting wrongful death recovery to the actual property loss which has been suffered by the heirs of the deceased serves to negate any possibility of a windfall of the decedent's heirs by denying them compensation for injuries which were not their own. Espinoza v. O'Dell, 633 P.2d 455 (Colo. 1981), appeal dismissed for want of jurisdiction, 456 U.S. 430, 102 S. Ct. 1865, 72 L. Ed.2d 237 (1982).
This section does not involve a suspect class and it furthers a legitimate state interest because it seems well within the general assembly's discretion to weigh the competing social interests and determine that, where the parents are not actually dependent on a child, the recovery should be limited to $45,000. Pollock v. City & County of Denver, 194 Colo. 380, 572 P.2d 828 (1977).
It may not be given retroactive effect. Hansen v. Mercy Hosp., 40 Colo. App. 17, 570 P.2d 1309 (1977), aff'd, 195 Colo. 529, 579 P.2d 1158 (1978).
Legislative intent to treat negligent acts and omissions identically with regard to subsection (2). The general assembly selected the phrase, "wrongful act, neglect or default", to govern application of amendments to the damages limitation of the death statute. This indicates a legislative intent to treat negligent acts and negligent omissions identically. Hernandez v. United States, 383 F. Supp. 168 (D. Colo. 1974).
Rule does not unconstitutionally restrict damages. Damages under the wrongful death statute are not unconstitutionally restricted by the net pecuniary loss rule, which permits recovery of only compensatory damages for the loss of a decedent's services and support and does not permit recovery of damages for the survivor's grief or for punitive damages. Jones v. Hildebrant, 191 Colo. 1, 550 P.2d 339 (1976), cert. denied, 432 U.S. 183, 97 S. Ct. 2283, 53 L. Ed.2d 209 (1977), overruled on other grounds, Espinoza v. O'Dell, 633 P.2d 455 (Colo. 1981), appeal dismissed for want of jurisdiction, 456 U.S. 430, 102 S. Ct. 1865, 72 L. Ed.2d 237 (1982).
There is no limitation on the amount of recovery for noneconomic damages when death caused by a wrongful act, neglect, or default constitutes a felonious killing as defined in § 15-11-803 (1) and as determined in the manner described in § 15-11-803 (7). Estate of Wright ex rel. Wright v. United Serv. Auto. Ass'n, 53 P.3d 683 (Colo. App. 2001).
Wrongful death and outrageous conduct actions serve entirely different purposes, and the validity of one does not rise and fall with the success or failure of the other. DeCicco v. Trinidad Area Health Ass'n, 40 Colo. App. 63, 573 P.2d 559 (1977).
An arbitration proceeding is not a civil action as contemplated by the wrongful death statute. Arbitration is an alternative dispute resolution mechanism designed to avoid the need for filing a civil action or to resolve an existing civil action. Morrison v. Colorado Permanente Medical Group, 983 F. Supp. 937 (D. Colo. 1997).
Rule inapplicable in § 1983 action. In an action in state court under 42 U.S.C. § 1983, the plaintiff is not subject to the net pecuniary loss limitation on his right to recover damages otherwise imposed by this section. Espinoza v. O'Dell, 633 P.2d 455 (Colo. 1981), appeal dismissed for want of jurisdiction, 456 U.S. 430, 102 S. Ct. 1865, 72 L. Ed.2d 237 (1982).
This section allows compensatory damages only. Moffat v. Tenney, 17 Colo. 189, 30 P. 348 (1892); Hayes v. Williams, 17 Colo. 465, 30 P. 352 (1892); Pierce v. Conners, 20 Colo. 178, 37 P. 721; Mollie Gibson Consol. Mining & Milling Co. v. Sharp, 5 Colo. App. 321, 38 P. 850 (1894); Denver & R. G. R. R. v. Spencer, 25 Colo. 9, 52 P. 211 (1898); Mitchell v. Colorado Milling & Elevator Co., 12 Colo. App. 277, 55 P. 736 (1898); Denver & R. G. R. R. v. Spencer, 27 Colo. 313, 61 P. 606 (1900).
This section limits damages in wrongful death to compensatory damages. Mangus v. Miller, 35 Colo. App. 335, 535 P.2d 219, cert. dismissed, 189 Colo. 481, 569 P.2d 1390 (1975).
Not exemplary damages. If the general assembly had intended to authorize exemplary damages they would, doubtless, have used different language. This they did not do; but lest the courts should be troubled with excessive verdicts which might be supposed to rest upon a vindictive basis, they placed an absolute limit upon the recovery in the class of actions thus authorized. Moffat v. Tenney, 17 Colo. 189, 30 P. 348 (1892); Herbertson v. Russell, 150 Colo. 110, 371 P.2d 422 (1962).
This section excludes an award of exemplary damages. Mangus v. Miller, 35 Colo. App. 335, 535 P.2d 219, cert. dismissed, 189 Colo. 481, 569 P.2d 1390 (1975).
Net pecuniary loss is the proper measure of damages in a wrongful death action under this section. Good v. A.B. Chance Co., 39 Colo. App. 70, 565 P.2d 217 (1977).
A plaintiff in a wrongful death action is limited in damages to his net pecuniary loss. Espinoza v. O'Dell, 633 P.2d 455 (Colo. 1981), appeal dismissed for want of jurisdiction, 456 U.S. 430, 102 S. Ct. 1865, 72 L. Ed.2d 237 (1982).
The net pecuniary loss rule limits a wrongful death plaintiff's damages to the financial benefit, if any, which that person might reasonably have expected to receive from the decedent had he lived. Espinoza v. O'Dell, 633 P.2d 455 (Colo. 1981), appeal dismissed for want of jurisdiction, 456 U.S. 430, 102 S. Ct. 1865, 72 L. Ed.2d 237 (1982).
Plaintiffs may recover only for diminution of decedent's estate; there is no recovery permitted for grief, loss of comfort and society and other general damages. Niven v. Falkenburg, 553 F. Supp. 1021 (D. Colo. 1983).
For the true measure of damages being pecuniary loss resulting to plaintiff, see Pierce v. Conners, 20 Colo. 178, 37 P. 721, 46 Am. St. R. 279 (1894); Denver & R. G. R. R. v. Spencer, 25 Colo. 9, 52 P. 211 (1898); Mitchell v. Colorado Milling & Elevator Co., 12 Colo. App. 277, 55 P. 736 (1898); Denver & R. G. R. R. v. Spencer, 27 Colo. 313, 61 P. 606, 51 L.R.A. 121 (1900); Herbertson v. Russell, 150 Colo. 110, 371 P.2d 422 (1962); Kogul v. Sonheim, 150 Colo. 316, 372 P.2d 731 (1962); Pollock v. City & County of Denver, 194 Colo. 380, 572 P.2d 828 (1977).
For sufficient statement of pecuniary injury, see Orman v. Mannix, 17 Colo. 564, 30 P. 1037 (1892); Mollie Gibson Consol. Mining & Milling Co. v. Sharp, 5 Colo. App. 321, 38 P. 850 (1894).
Life has pecuniary value with reference to the relations of the deceased. As a matter of sentiment, life has no pecuniary value, but considered with reference to the relations of deceased with others, it is capable of such estimate. In this sense a parent is entitled to the services of children during their minority, and to support and maintenance from them in his declining years. McEntyre v. Jones, 128 Colo. 461, 263 P.2d 313 (1953).
Amount is made largely dependent on plaintiff's interest in deceased's life. Under this statute, the amount to be received by the plaintiff is made largely, if not wholly, dependent upon the interest which the plaintiff had in the life of the deceased. Mitchell v. Colorado Milling & Elevator Co., 12 Colo. App. 277, 55 P. 736 (1898).
Recovery is not to be measured or determined by the extent of the contributions or support furnished by the deceased to the plaintiff. In other words, although the deceased as a son may never yet have contributed to the support of his father, yet when the son's age, habits, earning capacity, and the age of the father are once established, a recovery may be had for the probable injury which the father has sustained in the loss of his son. Mollie Gibson Consol. Mining & Milling Co. v. Sharp, 5 Colo. App. 321, 38 P. 850 (1894).
The sum will depend on a variety of circumstances and future contingencies, and will, therefore, be difficult of exact ascertainment; but the damages to be awarded in each case may be approximated by considering the age, health, condition in life, habits of industry or otherwise, ability to earn money, on the part of the deceased, including his or her disposition to aid or assist the plaintiff; not only the kinship or legal relation between the deceased and the plaintiff, but the actual relations between them as manifested by acts of pecuniary assistance rendered by the deceased to the plaintiff, and also contrary acts may be taken into consideration. Pierce v. Conners, 20 Colo. 178, 37 P. 721 (1894).
The amount of recovery may be determined from the prospective accumulations of the deceased had he not been killed, having reference to his or her age, occupation, habits, bodily health and ability to earn money. Compensation as damages under these sections is based on the reasonable expectation of benefit which a plaintiff may have a right to indulge from a continuance of the life of the deceased. Kansas Pac. Ry. v. Lundin, 3 Colo. 94 (1876); Denver & R. R. R. R. v. Frederic, 57 Colo. 90, 140 P. 463 (1914).
Damages in a wrongful death action under this section necessarily include estimations of the accumulations of a decedent during the probable remainder of his life. Good v. A.B. Chance Co., 39 Colo. App. 70, 565 P.2d 217 (1977).
For approximation of pecuniary value, see Herbertson v. Russell, 150 Colo. 110, 371 P.2d 422 (1962).
The recovery allowable is in no sense a solatium for the grief of the living occasioned by the death of the relative or friend, however dear. Herbertson v. Russell, 150 Colo. 110, 371 P.2d 422 (1962).
Damages for mental suffering, caused by grief, are not recoverable, but this conclusion is based upon the ground that damages recoverable by this section are limited to the net pecuniary benefit which the plaintiff might reasonably have expected to receive from the deceased. Bleecker v. Colorado & S. Ry., 50 Colo. 140, 114 P. 481 (1911).
Parental grief is not an element of damages in wrongful death actions, it being the peculiar province of the jury to estimate and assess such loss under proper instructions. Kogul v. Sonheim, 150 Colo. 316, 372 P.2d 731 (1962); Bradshaw v. Nicolay, 765 P.2d 630 (Colo. App. 1988); Aiken v. Peters, 899 P.2d 382 (Colo. App. 1995).
The net pecuniary loss rule does not allow for the compensation of parental grief. Jones v. Hildebrant, 191 Colo. 1, 550 P.2d 339 (1976), cert. denied, 432 U.S. 183, 97 S. Ct. 2283, 53 L. Ed.2d 209 (1977), overruled on other grounds, Espinoza v. O'Dell, 633 P.2d 455 (1981), appeal dismissed for want of jurisdiction, 456 U.S. 430, 102 S. Ct. 1865, 72 L. Ed.2d 237 (1982).
Decedents' families' mental anguish claims covered by an insurance policy are limited by this section, which prohibits recovery for noneconomic loss or injury in wrongful death cases in excess of $250,000. This limit is applied collectively for each decedent. Old Republic Ins. Co. v. Durango Air Serv., Inc., 283 F.3d 1222 (10th Cir. 2002).
Child is minor until age 21. A child is a minor, as that term is used in subsection (1), until his or her twenty-first birthday. Hesseltine v. United States, 538 F. Supp. 1003 (D. Colo. 1982).
A parent may or may not be a dependent. Hesseltine v. United States, 538 F. Supp. 1003 (D. Colo. 1982).
A change in this rule must be by the general assembly. Any change in the law as to the measure of damages allowed for the wrongful death of a child in our view should only come by proper legislative action and not through judicial legislation. Kogul v. Sonheim, 150 Colo. 316, 372 P.2d 731 (1962).
Parents are entitled to anticipated support in their declining years. "Net pecuniary loss" has been construed so as to include not only the loss to the parent of the services and earnings which they could have reasonably expected from their child during his or her minority, less their expenditures for his or her maintenance, but also includes the loss of services and support which they could have reasonably anticipated during their "declining years", but for the untimely death. Herbertson v. Russell, 150 Colo. 110, 371 P.2d 422 (1962).
Supreme court declines to recognize a Colorado common law right in parents to seek damages for loss of consortium with their injured child. The decision to grant a right of recovery for loss of consortium because of a child's injury is a matter best left to the general assembly. Bartlett v. Elgin, 973 P.2d 694 (Colo. App. 1998), aff'd, 994 P.2d 411 (Colo. 1999) (following Lee v. Colorado Dept. of Health, 718 P.2d 221 (Colo. 1986) and Hill v. United States, 854 F. Supp. 727 (D. Colo. 1994) and declining to follow Hancey v. United States, 967 F. Supp. 443 (D. Colo. 1997)).
Widow need not be necessitous in order to recover. We fail to discover in our statute any warrant for saying that unless the widow in the lifetime of her husband was necessitous, or dependent she is not entitled to recover. Without regard to the needy condition of the widow, caeteris paribus, the measure of her damages is the same in each case. Denver, etc., Ry. v. Woodward, 4 Colo. 1 (1877).
The phrase "mitigating or aggravating circumstances" is confined to those circumstances which increase or diminish this compensation. Hayes v. Williams, 17 Colo. 465, 30 P. 352 (1892).
Mitigating or aggravating circumstances contemplates circumstances not relating to the wrongful act itself, but such as affect the actual damages suffered by the surviving party entitled to sue, either by way of diminishing or enhancing the same. Mangus v. Miller, 35 Colo. App. 335, 535 P.2d 219, cert. dismissed, 189 Colo. 481, 569 P.2d 1390 (1975).
Charge need not specifically enumerate every aggravating or mitigating circumstance. In actions under this and the preceding section, it is not necessary for the court to specifically enumerate in its charge each and every aggravating or mitigating circumstance to be considered in computing compensatory damages. Hayes v. Williams, 17 Colo. 465, 30 P. 352 (1892).
Funeral expenses are a proper element of damage. McEntyre v. Jones, 128 Colo. 461, 263 P.2d 313 (1953).
Proceeds of judgment must be distributed according to § 13-21-201. The proceeds of a judgment obtained by a widow and based only on her pecuniary loss under this section and § 13-21-202 do not belong solely to her, but are to be owned by and divided among the heirs as provided in § 13-21-201, even though heirs other than the widow personally suffered no pecuniary loss. Clint v. Stolworthy, 144 Colo. 597, 357 P.2d 649 (1960); Mosley v. Prall, 158 Colo. 504, 408 P.2d 434 (1965).
Insurance companies have no common law duty to assure distribution of settlement proceeds. Where insurers distributed settlement proceeds to the surviving spouse in a wrongful death action, the insurers satisfied their statutory duty and are not required to monitor the distribution of the proceeds to all potential beneficiaries. Campbell v. Shankle, 680 P.2d 1352 (Colo. App. 1984).
Court may instruct jury that pecuniary loss may exist when there is no obligation of support. It is urged that the court erred in instructing the jury that the appellees were entitled to recover for the pecuniary loss resulting to them in consequence of the said death, for the reason that there was no legal obligation upon the part of the deceased to support the appellees, and therefore there were no damages except simply nominal damages. This position is untenable. Denver & R. G. R. R. v. Wilson, 12 Colo. 20, 20 P. 340 (1888).
Instruction failing to limit recovery to pecuniary loss is erroneous. It is only for the pecuniary loss resulting to the living party entitled to sue resulting from the death of the deceased that this section affords compensation, and an instruction which omits this important limitation, and leaves the jury at liberty to find any amount that they might deem fair and just, not exceeding the maximum, regardless of the fact whether the plaintiffs suffered any pecuniary loss by the death of the deceased, or not, is erroneous. Denver & R. G. R. R. v. Spencer, 25 Colo. 9, 52 P. 211 (1898).
For instructions on damages held correct, see Lehrer v. Lorenzen, 124 Colo. 17, 233 P.2d 382 (1951); St. Lukes Hosp. Ass'n v. Long, 125 Colo. 25, 240 P.2d 917 (1952); McEntyre v. Jones, 128 Colo. 461, 263 P.2d 313 (1953).
Instruction to jury on provocation as an element to be considered is error. In a wrongful death action, it is error for the trial court to give an instruction on provocation as an element to be considered by the jury in mitigation of damages or as a factor to be considered in the determination of liability. Mangus v. Miller, 35 Colo. App. 335, 535 P.2d 219, cert. dismissed, 189 Colo. 481, 569 P.2d 1390 (1975).
Tortious act or omission occurs when and where negligence occurs, without reference to time of discovery or accrual. The language used by the general assembly suggests that the time of the wrongful act, neglect, or default's occurrence must be determined as an objective fact, without reference to the subjective elements of the "time of discovery" or accrual rules. Hernandez v. United States, 383 F. Supp. 168 (D. Colo. 1974).
Wrongful default occurs when failure to disclose becomes tortious negligence, or in other words, when the duty to disclose was first breached. Hernandez v. United States, 383 F. Supp. 168 (D. Colo. 1974).
Evidence of defendant's actions following decedent's death is irrelevant in determining the noneconomic damages recoverable under this section, since any additional mental suffering thereby inflicted on grieving relatives is not a "necessary injury resulting from [the] death" of the decedent. Aiken v. Peters, 899 P.2d 382 (Colo. App. 1995).
Enhanced award not available. Subsection (1) mandates that the provisions of § 13-21-102.5 authorizing the court to enter an award of damages for noneconomic losses up to $500,000 are to be disregarded, and the $250,000 limit set forth in this section applies. Aiken v. Peters, 899 P.2d 382 (Colo. App. 1995).
Although the decedent's children were entitled to an award, the defendant counsel satisfied his statutory duty by paying the settlement proceeds to his client, the surviving spouse. Klancke v. Smith, 829 P.2d 464 (Colo. App. 1991).
Applied in Sager v. City of Woodland Park, 543 F. Supp. 282 (D. Colo. 1982); Pub. Serv. Co. v. District Court, 674 P.2d 383 (Colo. 1984).
II. PROOF OF DAMAGES.
A. Jury Function.
While damages in a wrongful death action need not be proved with mathematical certainty, there must be some evidence to prima facie establish with a reasonable degree of certainty the damages flowing from the wrongful death. Herbertson v. Russell, 150 Colo. 110, 371 P.2d 422 (1962).
There must be some evidence to prima facie establish with at least a reasonable degree of certainty the damages flowing from the wrongful death. Herbertson v. Russell, 150 Colo. 110, 371 P.2d 422 (1962).
Court cannot set aside jury's verdict unless damages are grossly and manifestly inadequate. It is an abuse of discretion on the part of the trial court to set aside the verdict of the jury and grant a new trial solely on the ground of inadequacy of the verdict unless, under the evidence, it can be definitely said that the verdict is grossly and manifestly inadequate, or unless the amount thereof is so small as to clearly and definitely indicate that the jury neglected to take into consideration evidence of pecuniary loss or were influenced either by prejudice, passion, or other improper considerations. Kogul v. Sonheim, 150 Colo. 316, 372 P.2d 731 (1962).
Disagreement with amount awarded insufficient ground to overturn. Mere disagreement with the amount of damages awarded is not a sufficient ground to overturn an award of damages which is supported by competent evidence in the record. Morrison v. Bradley, 655 P.2d 385 (Colo. 1982); Foster ex rel. Foster v. Phillips, 6 P.3d 791 (Colo. App. 1999).
The jury has the benefit of extensive testimony and evidence, and it is its peculiar province to estimate and assess the damages. Kogul v. Sonheim, 150 Colo. 316, 372 P.2d 731 (1962).
Jury verdict may be upset when it cannot be supported by any legitimate inference. In view of the undisputed testimony on deceased's salary and life expectancy, it is apparent that no consideration at all was given to the net pecuniary loss the plaintiffs would sustain in the near foreseeable future by reason of being deprived of the support they could reasonably expect under the various life expectancy tables which the jury was told to consider, not only relating to the deceased, but also in connection with the plaintiffs. The verdict is contrary to the undisputed evidence and cannot be supported by any legitimate inferences. Lewis v. Great W. Distrib. Co., 168 Colo. 424, 451 P.2d 754 (1969).
A directed verdict in any dollar amount is not sanctioned even in the clearest of liability cases where the recovery is unlimited. It would not be a valid ground to invade the province of the jury merely because the case involved an amount which by statute put a ceiling on the jury determination. Lewis v. Great W. Distrib. Co., 168 Colo. 424, 451 P.2d 754 (1969).
The words "the jury" in this section should not be read as excluding the court in nonjury cases. Bartch v. United States, 330 F.2d 466 (10th Cir. 1964).
Statutory limit is applicable in suits under federal tort claim act. The Colorado statutory limitation upon gross recovery for wrongful death is applicable in an action brought under the federal tort claims act, 28 U.S.C. §§ 1346(b), 2674. Bartch v. United States, 330 F.2d 466 (10th Cir. 1964).
This section does not purport to apply to actions brought for wrongful death under a statute of another state. Neither is there anything in the Colorado statute which indicates that Colorado regards full compensatory damages for wrongful death committed outside of Colorado to be contrary to good morals or natural justice, or violative of the public policy of Colorado. Stoltz v. Burlington Transp. Co., 178 F.2d 514 (10th Cir. 1949), cert. denied, 339 U.S. 929, 70 S. Ct. 628, 94 L. Ed. 1349 (1950).
B. Evidence.
Testimony concerning the relations of the deceased to the plaintiff is admissible, in order to form a just estimate of the probable damage. Mollie Gibson Consol. Mining & Milling Co. v. Sharp, 5 Colo. App. 321, 38 P. 850 (1894).
Evidence of value of services of girl from seven to eighteen. The trial court did not err in admitting evidence of the value of the services of a girl like the deceased from the age of seven years to the age of eighteen, though the law does not necessarily limit the recovery to the value of such services. Pierce v. Conners, 20 Colo. 178, 37 P. 721 (1894).
Evidence of provocation is irrelevant to assessment of actual damages in a wrongful death claim. Mangus v. Miller, 35 Colo. App. 335, 535 P.2d 219, cert. dismissed, 189 Colo. 481, 569 P.2d 1390 (1975).
Statute does not permit the jury to consider the aggravating circumstances surrounding defendant's actions. Technical evidence of the level of alcohol in the defendant's blood was irrelevant on the issue of whether noneconomic damages were aggravated by the knowledge of the defendant's intoxication. Foster ex rel. Foster v. Phillips, 6 P.3d 791 (Colo. App. 1999).
Approved mortality tables may be used for the purpose of showing the probable duration of life. Kansas Pac. Ry. v. Lundin, 3 Colo. 94 (1876).
For when proof is sufficient to show probable loss, see Colorado Coal & Iron Co. v. Lamb, 6 Colo. App. 255, 40 P. 251 (1895).


12-47-801. Civil liability - legislative declaration.Statute text
(1) The general assembly hereby finds, determines, and declares that this section shall be interpreted so that any common law cause of action against a vendor of alcohol beverages is abolished and that in certain cases the consumption of alcohol beverages rather than the sale, service, or provision thereof is the proximate cause of injuries or damages inflicted upon another by an intoxicated person except as otherwise provided in this section.
(2) As used in this section, "licensee" means a person licensed under the provisions of this article or article 46 or 48 of this title and the agents or servants of such person.
(3) (a) No licensee is civilly liable to any injured individual or his or her estate for any injury to such individual or damage to any property suffered because of the intoxication of any person due to the sale or service of any alcohol beverage to such person, except when:
(I) It is proven that the licensee willfully and knowingly sold or served any alcohol beverage to such person who was under the age of twenty-one years or who was visibly intoxicated; and
(II) The civil action is commenced within one year after such sale or service.
(b) No civil action may be brought pursuant to this subsection (3) by the person to whom the alcohol beverage was sold or served or by his or her estate, legal guardian, or dependent.
(c) In any civil action brought pursuant to this subsection (3), the total liability in any such action shall not exceed one hundred fifty thousand dollars.
(4) (a) No social host who furnishes any alcohol beverage is civilly liable to any injured individual or his or her estate for any injury to such individual or damage to any property suffered, including any action for wrongful death, because of the intoxication of any person due to the consumption of such alcohol beverages, except when:
(I) It is proven that the social host knowingly served any alcohol beverage to such person who was under the age of twenty-one years or knowingly provided the person under the age of twenty-one a place to consume an alcoholic beverage; and
(II) The civil action is commenced within one year after such service.
(b) No civil action may be brought pursuant to this subsection (4) by the person to whom such alcohol beverage was served or by his or her estate, legal guardian, or dependent.
(c) The total liability in any such action shall not exceed one hundred fifty thousand dollars.
(4.5) An instructor or entity that complies with section 18-13-122 (3) (c), C.R.S., shall not be liable for civil damages resulting from the intoxication of a minor due to the minor's unauthorized consumption of alcohol beverages during instruction in culinary arts, food service, or restaurant management pursuant to section 18-13-122 (3) (c), C.R.S.
(5) (a) The limitations on damages set forth in paragraph (c) of subsection (3) and paragraph (c) of subsection (4) of this section shall be adjusted for inflation as of January 1, 1998. The adjustment made on January 1, 1998, shall be based on the cumulative annual adjustment for inflation for each year since the effective date of the damages limitations of paragraph (c) of subsection (3) and paragraph (c) of subsection (4) of this section. The adjustment made pursuant to this paragraph (a) shall be rounded upward or downward to the nearest ten-dollar increment.
(b) As used in this subsection (5), "inflation" means the annual percentage change in the United States department of labor, bureau of labor statistics, consumer price index for Denver-Boulder, all items, all urban consumers, or its successor index.
(c) The secretary of state shall certify the adjusted limitation on damages within fourteen days after the appropriate information is available, and such adjusted limitation on damages shall be the limitation applicable to all claims for relief that accrue on or after January 1, 1998.History
Source: L. 97: Entire article amended with relocations, p. 284, § 3, effective July 1; (5) added, p. 922, § 3, effective August 6. L. 2004: (4.5) added, p. 1097, § 2, effective July 1. L. 2005: (4)(a)(I) amended, p. 1244, § 6, effective July 1.Annotations
Editor's note: (1) This section was formerly numbered as 12-47-128.5.
(2) 12-47-801 (5) was originally numbered as 12-47-128.5 (5) in House Bill 97-1239 but has been renumbered on revision for ease of location.
(3) Section 8 of chapter 282, Session Laws of Colorado 2005, provides that the act amending subsection (4)(a)(I) applies to offenses committed on or after July 1, 2005.Annotations
Cross references: (1) For the legislative declaration contained in the 1997 act enacting subsection (5), see section 1 of chapter 172, Session Laws of Colorado 1997.
(2) For the legislative declaration contained in the 2005 act amending subsection (4)(a)(I), see section 1 of chapter 282, Session Laws of Colorado 2005.Annotations
Annotations

Annotator's note. Since § 12-47-801 is similar to §§ 12-46-112.5 and 12-47-128.5 as they existed prior to the 1997 amendment of title 12, articles 46 and 47, which resulted in the relocation of provisions, relevant cases construing those provisions have been included in the annotations to this section.
Employer that made alcohol beverages available to an employee on its premises after work hours was acting as a social host and not liable for injuries sustained by third parties as a result of the employee's operation of a motor vehicle after consuming the alcohol beverages. Rojas v. Engineered Plastic Designs, Inc., 68 P.3d 591 (Colo. App. 2003).
Cases Decided Under Former § 12-46-112.5.
Am. Jur.2d. See 45 Am. Jur.2d, Intoxicating Liquors, §§ 251, 253, 254, 501-503.
C.J.S. See 48 C.J.S., Intoxicating Liquors, § 258.
Law reviews. For comment, "Crespin v. Largo Corporation and the Legislative Response: The Turbulent State of Dram Shop Liability in Colorado", see 57 U. Colo., L. Rev. 419 (1986). For article, "1986 Colorado Tort Reform Legislation", see 15 Colo. Law. 1363 (1986). For article, "1988 Update on Colorado Tort Reform Legislation -- Part II", see 17 Colo. Law. 1949 (1988). For article, "Recovery of Interest: Part I -- Personal Injury", see 18 Colo. Law. 1063 (1989).
This section is not intended to apply retrospectively and does not apply to claims which accrued prior to its effective date. Jenkins v. Wine & Dine, Inc., 784 P.2d 854 (Colo. App. 1989).
One-year statute of limitation period within which to file a claim under this section is not unreasonably limited in duration. Estate of Stevenson v. Hollywood Bar, 832 P.2d 718 (Colo. 1992).
One-year limitation period established by this section is constitutional. Estate of Stevenson v. Hollywood Bar, 832 P.2d 718 (Colo. 1992).
"Willfully and knowingly served" as used in subsection (3) (a) (I) occurs only when a social host has control over or takes an active part in supplying a minor with alcohol. Providing a home at which alcohol is consumed by minors, without more, does not create social host liability. Forrest v. Lorrigan, 833 P.2d 873 (Colo. App. 1992).
The fact that the host collected money for the purchase of beer was not enough to permit a finding of social host liability, absent evidence that he also bought or exercised control over the beer. Forrest v. Lorrigan, 833 P.2d 873 (Colo. App. 1992).
Social host liability for injuries to third party under this section not established where parent provided home where minors could consume alcoholic beverages and helped collect money to purchase alcoholic beverages unless it could be shown that parent willfully and knowingly served alcoholic beverages to minors. Forrest v. Lorrigan, 833 P.2d 873 (Colo. App. 1992).
Cases Decided Under Former § 12-47-128.5.
Law reviews. For comment, "Crespin v. Largo Corporation and the Legislative Response: The Turbulent State of Dram Shop Liability in Colorado", see 57 U. Colo. L. Rev. 419 (1986). For article, "1986 Colorado Tort Reform Legislation", see 15 Colo. Law. 1363 (1986). For article, "Recovery of Interest: Part I -- Personal Injury", see 18 Colo. Law. 1063 (1989).
This statute found constitutional in that it does not violate due process by being unconstitutionally vague, does not violate equal protection rights of heirs of intoxicated person because the statute is rationally related to the legitimate state purpose of preventing negligence by consumers of alcohol, does not unconstitutionally limit access to courts, and is not constitutionally-prohibited special legislation. Sigman v. Seafood Ltd. Partnership I, 817 P.2d 527 (Colo. 1991).
Subsection (4) does not deny equal protection. The classification is based on a previously established distinction between minors and adults with respect to alcohol consumption and the state has a legitimate interest in deterring alcohol-related injuries caused by minors. Charlton v. Kimata, 815 P.2d 946 (Colo. 1991).
Under the plain language of this section, a licensee may be held civilly liable only if the licensee knows that he or she is serving alcohol to a person under twenty-one years of age and willfully does so. Dickman v. Jackalope, Inc., 870 P.2d 1261 (Colo. App. 1994).
The terms "willfully and knowingly" in this section apply both to the words "sold or served" and to the phrase "to such person who was under the age of twenty-one years", and a different interpretation would render the "willful and knowing" language meaningless since it is difficult to imagine any sales or service of alcohol by a licensee which are not deliberate. Dickman v. Jackalope, Inc., 870 P.2d 1261 (Colo. App. 1994).
Whether a licensee "willfully and knowingly" sold or served alcohol to a visibly intoxicated person is generally a question of fact which may be proved by either direct or circumstantial evidence. Christoph v. Colorado Comm. Corp., 946 P.2d 519 (Colo. App. 1997).
The addition of the words "willfully and knowingly" to this section relating to imposition of civil liability, together with the fact that the civil liability section does not include the good-faith defense contained in § 12-47-128 (5)(a)(I), buttresses the conclusion that the general assembly did not intend that this be a strict liability provision, but rather one requiring a plaintiff to prove knowledge and intention on the part of the vendor. Dickman v. Jackalope, Inc., 870 P.2d 1261 (Colo. App. 1994).
Heirs of fatally-injured intoxicated person may not maintain wrongful death action against vendor of alcoholic beverages because this statute abolishes such actions by the consumers of alcohol and the wrongful death statute permits heirs to maintain such actions only if the deceased could have done so had the deceased's injuries not been fatal. Sigman v. Seafood Ltd. Partnership I, 817 P.2d 527 (Colo. 1991).
One-year statute of limitation period within which to file a claim under this section is not unreasonably limited in duration. Estate of Stevenson v. Hollywood Bar, 832 P.2d 718 (Colo. 1992).
Social host liability for injuries to third party under this section not established where parent provided home where minors could consume alcoholic beverages and helped collect money to purchase alcoholic beverages unless it could be shown that parent willfully and knowingly served alcoholic beverages to minors. Forrest v. Lorrigan, 833 P.2d 873 (Colo. App. 1992).
Section imposes no duty on employer who is neither an innkeeper nor a social host to prevent an employee from becoming intoxicated at work where employer did not know employee had consumed, on the day in question or at any other time, wine employer kept for business purposes nor was employer aware if employee had a history of alcohol-related problems. Biel v. Alcott, 876 P.2d 60 (Colo. App. 1993).
Trial court did not err in determining that two plaintiffs' combined recovery against two separate establishments was limited to $150,000. This section describes the civil action as one in which a single licensee is civilly liable to an injured individual. If the statute required plaintiffs to maintain separate actions against each licensee, each plaintiff would have been required to file separate actions against both licensees, a waste of judicial resources not intended by the general assembly. Brown v. Hollywood Bar and Cafe, 942 P.2d 1363 (Colo. App. 1997).
Plaintiff entitled to interest and costs insofar as those amounts exceed the statutory cap. This section makes clear that the total liability is specified for any injury to an individual, thus only damages for the injury are covered by the statutory cap. Brown v. Hollywood Bar and Cafe, 942 P.2d 1363 (Colo. App. 1997).


13-21-107. Damages for destruction or bodily injury caused by minors.
 (1) The state or any county, city, town, school district, or other political subdivision of the state, or any person, partnership, corporation, association, or religious organization, whether incorporated or unincorporated, is entitled to recover damages in an amount not to exceed three thousand five hundred dollars in a court of competent jurisdiction from the parents of each minor under the age of eighteen years, living with such parents, who maliciously or willfully damages or destroys property, real, personal, or mixed, belonging to the state, or to any such county, city, town, or other political subdivision of the state, or to any such person, partnership, corporation, association, or religious organization or who maliciously or willfully damages or destroys any such property belonging to or used by such school district. The recovery shall be the actual damages in an amount not to exceed three thousand five hundred dollars, in addition to court costs and reasonable attorney fees.
(2) Any person is entitled to recover damages in an amount not to exceed three thousand five hundred dollars in a court of competent jurisdiction from the parents of each minor under the age of eighteen years, living with such parents, who knowingly causes bodily injury to that person, including bodily injury occurring on property belonging to or used by a school district. The recovery shall be the actual damages in an amount not to exceed three thousand five hundred dollars, in addition to court costs and reasonable attorney fees.History
Source: L. 59: p. 376, § 1. CRS 53: § 41-2-7. C.R.S. 1963: § 41-2-7. L. 69: p. 331, § 1. L. 77: Entire section amended, p. 802, § 1, effective July 1. L. 79: Entire section amended, p. 766, § 1, effective July 1. L. 83: Entire section amended, p. 617, § 1, effective April 12; entire section amended, p. 618, § 1, effective July 1. L. 84: (1) amended, p. 1117, § 7, effective June 7.Annotations
Cross references: For restitution by delinquent children under the "Colorado Children's Code", see § 19-2-918.Annotations
Annotations

Law reviews. For article, "The Enterprise Liability Theory of Torts", see 47 U. Colo. L. Rev. 153 (1976). For article, "Recovery of Interest: Part I -- Personal Injury", see 18 Colo. Law. 1063 (1989).
When willful destruction of property results. In the context of this section a willful destruction of property results from an action done for the purpose of causing such injury or with knowledge that the injury is substantially certain to follow. Crum v. Groce, 192 Colo. 185, 556 P.2d 1223 (1976).
Subsection (2) and § 19-2-703 (4) do not limit a parent's restitution obligation to $3,500 per delinquent act; rather, the "one delinquent act" limitation in that statute, when read in conjunction with the "any person" language in subsection (2) provides that parental restitution payments cannot exceed $3,500 to each person entitled to restitution as a result of each delinquent act. People in Interest of J.L.R., 895 P.2d 1151 (Colo. App. 1995).


13-21-115.5. Volunteer service act - immunity - exception for operation of motor vehicles.Statute text
(1) This section shall be known and may be cited as the "Volunteer Service Act".
(2) The general assembly finds and declares that:
(a) The willingness of volunteers to offer their services has been increasingly deterred by a perception that they put personal assets at risk in the event of tort actions seeking damages arising from their activities as volunteers;
(b) The contributions of programs, activities, and services to communities is diminished and worthwhile programs, activities, and services are deterred by the unwillingness of volunteers to serve as volunteers of nonprofit public and private organizations;
(c) It is in the public interest to strike a balance between the right of a person to seek redress for injury and the right of an individual to freely give time and energy without compensation as a volunteer in service to the community without fear of personal liability for acts undertaken in good faith absent willful and wanton conduct on the part of the volunteer; and
(d) The provisions of this section are intended to encourage volunteers to contribute their services for the good of their communities and at the same time provide a reasonable basis for redress of claims which may arise relating to those services.
(3) As used in this section, unless the context otherwise requires:
(a) "Nonprofit corporation" means any corporation which is exempt from taxation pursuant to section 501(a) of the federal "Internal Revenue Code of 1986", 26 U.S.C. sec. 501(a), as amended, or which is listed as an exempt organization in section 501(c) of the federal "Internal Revenue Code of 1986", 26 U.S.C. sec. 501(c), as amended. The term includes a not-for-profit corporation.
(b) "Nonprofit organization" means any organization which is exempt from taxation pursuant to section 501(a) of the federal "Internal Revenue Code of 1986", 26 U.S.C. sec. 501(a), as amended, or which is listed as an exempt organization in section 501(c) of the federal "Internal Revenue Code of 1986", 26 U.S.C. sec. 501(c), as amended, and any homeowners association, as defined in and which is exempt from taxation pursuant to section 528 of the federal "Internal Revenue Code of 1986", 26 U.S.C. sec. 528.
(c) "Volunteer" means a person performing services for a nonprofit organization, a nonprofit corporation, or a hospital without compensation, other than reimbursement for actual expenses incurred. The term excludes a volunteer serving as a director, officer, or trustee who shall be protected from civil liability in accordance with the provisions of sections 13-21-116 and 13-21-115.7. The term includes a licensed physician performing medical services or providing medical care or treatment as a volunteer for a nonprofit organization, a nonprofit corporation, or a hospital. The nonprofit organization, nonprofit corporation, or hospital for which the physician volunteers shall annually verify that the physician holds an unrestricted Colorado license to practice medicine.
(4) (a) Any volunteer shall be immune from civil liability in any action on the basis of any act or omission of a volunteer resulting in damage or injury if:
(I) The volunteer was acting in good faith and within the scope of such volunteer's official functions and duties for a nonprofit organization, a nonprofit corporation, or a hospital;
(II) The damage or injury was not caused by willful and wanton misconduct by such volunteer; and
(III) The damage or injury was not caused by gross negligence or by willful and wanton misconduct by such volunteer if such volunteer is a licensed physician, and the physician's volunteer status was declared before the medical procedure occurred and the patient receiving the volunteered medical care, or the patient's representative, agreed in writing beforehand to accept such volunteered care after disclosure that the patient's right to sue the volunteer physician will be subject to the limitations of this section.
(b) Nothing in this section shall be construed to bar any cause of action against a nonprofit organization, nonprofit corporation, or hospital or change the liability otherwise provided by law of a nonprofit organization, nonprofit corporation, or hospital arising out of an act or omission of a volunteer exempt from liability for negligence under this section.
(5) Notwithstanding the provisions of subsection (4) of this section, a plaintiff may sue and recover civil damages from a volunteer based upon a negligent act or omission involving the operation of a motor vehicle during an activity; except that the amount recovered from such volunteer shall not exceed the limits of applicable insurance coverage maintained by or on behalf of such volunteer with respect to the negligent operation of a motor vehicle in such circumstances. However, nothing in this section shall be construed to limit the right of a plaintiff to recover from a policy of uninsured or underinsured motorist coverage available to the plaintiff as a result of a motor vehicle accident.History
Source: L. 92: Entire section added, p. 278, § 1, effective July 1. L. 99: (3)(c) and (4)(a) amended, p. 399, § 1, effective April 22.Annotations
Annotations

The immunity granted pursuant to this section extends to an unlimited variety of volunteer activities and applies to injury claims by third parties, but protects only individual volunteers. In contrast, the immunity granted in § 13-21-116 extends only to volunteers who assist specifically with youth programs and sporting activities and does not apply to claims by third parties, but protects corporate as well as individual volunteers. Jones v. Westernaires, Inc., 876 P.2d 50 (Colo. App. 1993), overruled in Concerned Parents of Pueblo, Inc. v. Gilmore, 42 P.3d 311 (Colo. 2002).


13-20-806. Limitation of damages.Statute text
(1) A construction professional otherwise liable shall not be liable for more than actual damages, unless and only if the claimant otherwise prevails on the claim that a violation of the "Colorado Consumer Protection Act", article 1 of title 6, C.R.S., has occurred; and if:
(a) The construction professional's monetary offer, made pursuant to section 13-20-803.5 (3), to settle for a sum certain a construction defect claim described in a notice of claim is less than eighty-five percent of the amount awarded to the claimant as actual damages sustained exclusive of costs, interest, and attorney fees; or
(b) The reasonable cost, as determined by the trier of fact, to complete the construction professional's offer, made pursuant to section 13-20-803.5, to remedy the construction defect described in the notice of claim is less than eighty-five percent of the amount awarded to the claimant as actual damages sustained exclusive of costs, interest, and attorney fees.
(2) If a construction professional does not substantially comply with the terms of an accepted offer to remedy or an accepted offer to settle a claim for a construction defect made pursuant to section 13-20-803.5 or if a construction professional fails to respond to a notice of claim, the construction professional shall be subject to the treble damages provision of section 6-1-113 (2) (a) (III), C.R.S.; except that a construction professional shall be subject to the treble damages provision only if the claimant otherwise prevails on the claim that a violation of the "Colorado Consumer Protection Act", article 1 of title 6, C.R.S., has occurred.
(3) Notwithstanding any other provision of law, the aggregate amount of treble damages awarded in an action under section 6-1-113 (2) (a) (III), C.R.S., and attorney fees awarded to a claimant under section 6-1-113 (2) (b), C.R.S., shall not exceed two hundred fifty thousand dollars in any action against a construction professional.
(4) (a) In an action asserting personal injury or bodily injury as a result of a construction defect in which damages for noneconomic loss or injury or derivative noneconomic loss or injury may be awarded, such damages shall not exceed the sum of two hundred fifty thousand dollars. As used in this subsection (4), "noneconomic loss or injury" has the same meaning as set forth in section 13-21-102.5 (2) (b), and "derivative noneconomic loss or injury" has the same meaning as set forth in section 13-21-102.5 (2) (a).
(b) The limitations on noneconomic damages set forth in this subsection (4) shall be adjusted for inflation as of July 1, 2003, and as of July 1 of each year thereafter until and including July 1, 2008. The adjustment made pursuant to this paragraph (b) shall be rounded upward or downward to the nearest ten dollar increment.
(c) As used in paragraph (b) of this subsection (4), "inflation" means the annual percentage change in the United States department of labor, bureau of labor statistics, consumer price index for Denver-Boulder, all items, all urban consumers, or its successor index.
(d) The secretary of state shall certify the adjusted limitation on damages within fourteen days after the appropriate information is available, and such adjusted limitation on damages shall be the limitation applicable to all claims for relief that accrue on or after July 1, 2003.
(5) Claims for personal injury or bodily injury as a result of a construction defect shall not be subject to the treble damages provisions of the "Colorado Consumer Protection Act", article 1 of title 6, C.R.S.
(6) In any case in which the court determines that the issue of a violation of the "Colorado Consumer Protection Act", article 1 of title 6, C.R.S., will be submitted to a jury, the court shall not disclose nor allow disclosure to the jury of an offer of settlement or offer to remedy made under section 13-20-803.5 that was not accepted by the claimant.History
Source: L. 2003: Entire section added, p. 1363, § 5, effective April 25.


33-44-113. Limitation of liability.Statute text
The total amount of damages which may be recovered from a ski area operator by a skier who uses a ski area for the purpose of skiing or for the purpose of sliding downhill on snow or ice on skis, a toboggan, a sled, a tube, a ski-bob, a snowboard, or any other device and who is injured, excluding those associated with an injury occurring to a passenger while riding on a passenger tramway, shall not exceed one million dollars, present value, including any derivative claim by any other claimant, which shall not exceed two hundred fifty thousand dollars, present value, and including any claim attributable to noneconomic loss or injury, as defined in sections 13-21-102.5 (2), C.R.S., whether past damages, future damages, or a combination of both, which shall not exceed two hundred fifty thousand dollars. If, upon good cause shown, the court determines that the present value of the amount of lost past earnings and the present value of lost future earnings, or the present value of past medical and other health care costs and the present value of the amount of future medical and other health care costs, or both, when added to the present value of other past damages and the present value of other future damages, would exceed such limitation and that the application of such limitation would be unfair, the court may award damages in excess of the limitation equal to the present value of additional future damages, but only for the loss of such excess future earnings, or such excess future medical and other health care costs, or both. For purposes of this section, "present value" has the same meaning as that set forth in section 13-64-202 (7), C.R.S., and "past damages" has the same meaning as that set forth in section 13-64-202 (6), C.R.S. The existence of the limitations and exceptions thereto provided in this section shall not be disclosed to a jury.History
Source: L. 90: Entire section added, p. 1543, § 7, effective July 1.Annotations
Cross references: For the legislative declaration contained in the 1990 act enacting this section, see section 1 of chapter 256, Session Laws of Colorado 1990.Annotations
Annotations

By excluding injuries occurring to passengers on tramways from the liability provisions of this section, the general assembly clearly chose not to alter the common law standard of care applicable to ski lift safety: the highest degree of care commensurate with the practical operation of the lift, regardless of the season. Bayer v. Crested Butte Mountain Resort, 960 P.2d 70 (Colo. 1998).


24-10-114. Limitations on judgments.Statute text
(1) The maximum amount that may be recovered under this article in any single occurrence, whether from one or more public entities and public employees, shall be:
(a) For any injury to one person in any single occurrence, the sum of one hundred fifty thousand dollars;
(b) For an injury to two or more persons in any single occurrence, the sum of six hundred thousand dollars; except that, in such instance, no person may recover in excess of one hundred fifty thousand dollars.
(2) The governing body of a public entity, by resolution, may increase any maximum amount set out in subsection (1) of this section that may be recovered from the public entity for the type of injury described in the resolution. The amount of the recovery that may be had shall not exceed the amount set out in such resolution for the type of injury described therein. Any such increase may be reduced, increased, or repealed by the governing body by resolution. A resolution adopted pursuant to this subsection (2) shall apply only to injuries occurring subsequent to the adoption of such resolution.
(3) Nothing in this section shall be construed to permit the recovery of damages for types of actions authorized under part 2 of article 21 of title 13, C.R.S., in an amount in excess of the amounts specified in said article.
(4) A public entity shall not be liable either directly or by indemnification for punitive or exemplary damages or for damages for outrageous conduct, except as otherwise determined by a public entity pursuant to section 24-10-118 (5).
(5) Notwithstanding the maximum amounts that may be recovered from a public entity set forth in subsection (1) of this section, a judgment or judgments may be claimed and rendered against the state in excess of the maximum amounts only if the general assembly acting by bill authorizes payment of all or a portion of the judgment which exceeds the maximum amount. Any claimant may present proof of judgment to the general assembly and request payment of that portion of the judgment which exceeds the maximum amount. Any portion of a judgment approved for payment by the general assembly shall be paid from the general fund.History
Source: L. 71: p. 1210, § 1. C.R.S. 1963: § 130-11-14. L. 79: (1)(a) and (1)(b) amended, p. 863, § 4, effective July 1. L. 81: (2) amended, p. 1152, § 1, effective April 30. L. 86: IP(1) and (4) amended, p. 879, §§ 11, 12, effective July 1. L. 92: (1) amended and (5) added, p. 1118, § 6, effective January 1, 1993.Annotations
Annotations

Am. Jur.2d. See 57 Am. Jur.2d, Municipal, County, School, and State Tort Liability, §§ 634-647.
C.J.S. See 81A C.J.S., States, §§ 522, 523.
Limitation on judgments is within province of the general assembly and does not violate claimant's rights to equal protection or due process. State is liable to victims of accident in which highway worker dislodged boulder which rolled down hill and into tour bus killing and injuring passengers to the extent set forth in law. State v. DeFoor, 824 P.2d 783 (Colo. 1992).
Accident victims, as passengers on tour bus injured by negligent highway worker, are in a class the classification of which requires a rational basis review. State v. DeFoor, 824 P.2d 783 (Colo. 1992).
Due process of law is not applicable to statute limiting recovery of damages from state. Guarantee of access to courts does not address adequacy of remedy. State v. DeFoor, 824 P.2d 783 (Colo. 1992).
General assembly may simultaneously create governmental liability and place limitations on actions brought against state. State v. DeFoor, 824 P.2d 783 (Colo. 1992).
Governmental immunity concerning municipal police officers matter of concurrent local and statewide concern. Governmental immunity for tortious acts of municipal police officers and, specifically, limitations on compensatory damages for personal injuries in actions against municipal governments, based on such tortious conduct, are matters of concurrent local and statewide concern. Frick v. Abell, 198 Colo. 508, 602 P.2d 852 (1979).
Action by estate for damages barred for failure to give the requisite notice pursuant to the Colorado Governmental Immunity Act (CGIA). DeForrest v. City of Cherry Hills Vill., 72 P.3d 384 (Colo. App. 2002).
A municipality may provide greater monetary compensation to the victims of torts committed by the municipality's own police officers than is provided under state statutory provisions. Frick v. Abell, 198 Colo. 508, 602 P.2d 852 (1979).
Limitations in subsection (1) operate independently of the amount of damages requested under § 24-10-109. Pyles-Knutzen v. Bd. of County Comm'rs, 781 P.2d 164 (Colo. App. 1989).
The CGIA unambiguously limits the recovery that a victim may receive from public entities or employees regardless of whether the recovery was obtained by settlement or judgment, absent a finding that the public employee acted in a willful and wanton manner. DeForrest v. City of Cherry Hills Vill., 72 P.3d 384 (Colo. App. 2002).
The statute clearly limits the total recovery by a claimant, not individual judgments obtained by a claimant. DeForrest v. City of Cherry Hills Vill., 72 P.3d 384 (Colo. App. 2002).
Subsection (1)(b) applicable where two persons own single tract. Subsection (1)(b) applies where the injury is to a single tract but two persons each own an undivided one-half interest in the property. City of Colorado Springs v. Gladin, 198 Colo. 333, 599 P.2d 907 (1979).
Maximum recovery of $150,000 pursuant to this section for injury caused to child by negligence of pharmacy at state hospital includes anything recoverable pursuant to § 13-17-202. Costs recoverable under § 13-17-202 are available only to extent recovery pursuant to this section does not equal maximum recovery available. DeCordova v. State, 878 P.2d 73 (Colo. App. 1994).
Punitive damage awards against public entities are prohibited under subsection (4). Lopez v. Regional Transp. Dist., 899 P.2d 254 (Colo. App. 1994).
Limitation on judgment in this section is not an affirmative defense and is not waived if not presented in the pleadings, at trial, or in the motion for a new trial. City of Colorado Springs v. Gladin, 198 Colo. 333, 599 P.2d 907 (1979); Lee v. Colo. Dept. of Health, 718 P.2d 221 (Colo. 1986).
CGIA does not permit a jury to enter a verdict and judgment in excess of the statutory limitations. DeForrest v. City of Cherry Hills Vill., 72 P.3d 384 (Colo. App. 2002).
Public entity exclusively responsible for payment of entire judgment. Lee v. Colo. Dept. of Health, 718 P.2d 221 (Colo. 1986).
Statute limits recovery to amounts specified. Lee v. Colo. Dept. of Health, 718 P.2d 221 (Colo. 1986).
Costs and interest may be awarded within amounts specified. Lee v. Colo. Dept. of Health, 718 P.2d 221 (Colo. 1986).
Entry of an order confirming the amount of the award and reducing the judgment to $150,000 in accordance with this section is sufficient "proof of judgment" for purposes of subsection (5). Nieto v. State, 952 P.2d 834 (Colo. App. 1997), aff'd in part and rev'd in part on other grounds, 993 P.2d 493 (Colo. 2000).
For dismissal of claim for exemplary damages against public entities, see Subryan v. Regents of Univ. of Colorado, 789 P.2d 472 (Colo. App. 1989).
For dismissal of claim of outrageous conduct against the board of trustees of a university, see Barham v. Scalia, 928 P.2d 1381 (Colo. App. 1996).
For award of costs against a public entity, see Bd. of County Comm'rs v. Slovek, 723 P.2d 1309 (Colo. 1986).
For dismissal of claim for punitive damages against public entities, see Healy v. Counts, 536 F. Supp. 600 (D. Colo. 1982).
Dismissal of claim of outrageous conduct against municipal defendants. Hutton v. Memorial Hosp., 824 P.2d 61 (Colo. App. 1991).
Applied in Martin v. County of Weld, 43 Colo. App. 49, 598 P.2d 532 (1979); Belfiore v. Colorado Dept. of Hwys., 847 P.2d 244 (Colo. App. 1993).


37-87-104. Liability of owners for damage.
Statute text
(1) Any provision of law to the contrary notwithstanding, no entity or person who owns, controls, or operates a water storage reservoir shall be held liable for any personal injury or property damage resulting from water escaping from that reservoir by overflow or as a result of the failure or partial failure of the structure or structures forming that reservoir unless such failure or partial failure has been proximately caused by the negligence of that entity or person. No entity or person shall be required to pay punitive or exemplary damages for such negligence in excess of that provided by law. Any previous rule of law imposing absolute or strict liability on such an entity or person is hereby repealed.
(2) No such entity or person shall be liable for allowing the inflow to such reservoir to pass through it into the natural stream below such reservoir.
(3) (a) No stockholder, officer, or member of a board of directors of an owner of a reservoir shall be liable for any personal injury or property damage resulting from water escaping from such reservoir or as a result of the failure or partial failure of the structure or structures forming such reservoir for which the owner shall have been found liable if a valid liability insurance policy, or adequate substitute as provided in paragraph (b) of this subsection (3), has been purchased by the owner of the reservoir and is in effect at the time such damage occurs. Such insurance policy shall insure against such damages and provide coverage in an amount of not less than fifty thousand dollars for each claim and in an aggregate amount of not less than five hundred thousand dollars for all claims which arise out of any one incident. The policy may provide that it does not apply to any act or omission of a stockholder, officer, or member of a board of directors of an owner if such act or omission is dishonest, fraudulent, malicious, or criminal. The policy may also contain other reasonable provisions with respect to policy periods, territory, claims, conditions, and other matters common to such policies of insurance. The limitation of liability pursuant to this paragraph (a) shall not apply to any criminal, fraudulent, or malicious act or omission by a member of the board of directors of the owner, an officer of the owner, or a stockholder of the owner, nor shall it apply to any ultra vires act of the owner or of a member of the board of directors, an officer, or a stockholder of such owner. The provisions of this paragraph (a) shall not be deemed to impose any liability upon a member of the board of directors, an officer, or a stockholder of the owner of a reservoir beyond that provided in section 7-42-118, C.R.S.
(b) An adequate substitute for such insurance may be in the form of:
(I) A good and sufficient bond, in an amount equal to such recovery limitations duly executed by a qualified corporate surety approved by the commissioner of insurance, conditioned upon the payment by the entity or person who owns, controls, or operates a water storage reservoir of any valid and final judgment for damages imposed within the judgment limitations established in this subsection (3);
(II) A good and sufficient escrow of acceptable securities, as defined in section 24-91-102, C.R.S., or an annual irrevocable letter or annual letters of credit issued by any national or state bank or any bank for cooperatives as chartered under Title III of the "Federal Farm Credit Act of 1971", as amended, and deposited with an escrow agent pursuant to an escrow contract or agreement requiring the escrow agent to pay from the escrow account amounts necessary to discharge a valid and final judgment for damages within the limits established in this subsection (3). Such escrow contract or agreement shall provide that it cannot be revoked or amended until after any claims for damage against such entity or person have been discharged or until applicable statutes of limitations pertaining thereto have expired.
(III) A combination of insurance and any of the substitutes described in this paragraph (b).
History
Source: L. 1879: p. 107, § 40. G.S. § 1726. R.S. 08: § 3204. C.L. § 1684. CSA: C. 90, § 82. CRS 53: § 147-5-4. C.R.S. 1963: § 148-5-4. L. 81: Entire section R&RE, p. 1778, § 1, effective May 27. L. 84: (1) and (2) amended and (2.5) added, p. 963, § 3, effective April 30. L. 85: (2) amended, p. 1157, § 1, effective June 6. L. 86: Entire section R&RE, p. 1091, § 1, effective May 16.
Annotations
Analysis
I. General Consideration
II. Extent of Owner’s Liability
 
I. GENERAL CONSIDERATION.
Am. Jur.2d. See 78 Am. Jur.2d, Waters, §§ 266-274.
C.J.S. See 93 C.J.S., Waters, § 325.
Law reviews. For article, "Water for Oil Shale Development", see 43 Den. L.J. 72 (1966). For comment on Barr v. Game, Fish & Parks Comm'n, see 50 Den. L.J. 381 (1973). For article, "1986 Colorado Tort Reform Legislation", see 15 Colo. Law. 1363 (1986). For article, "The New Dam Safety and Dam Construction Regulations", see 18 Colo. Law. 1097 (1989).
This section is simply an affirmation of a common-law principle, which was enacted in this state as part of an act with reference to irrigation, and in this act the right is given for the construction of reservoirs for certain purposes, and the context indicates, we think, that the paragraph relied upon was inserted as a precautionary measure, under the apprehension that without it, it would be possible to place such a construction upon the act as would relieve owners of reservoirs from liability for leakage and overflow. Sylvester v. Jerome, 19 Colo. 128, 34 P. 760 (1893).
The common-law principle referred to as being affirmed by this section is as follows: "The person who, for his own purposes, brings on his own land and collects and keeps there anything likely to do mischief if it escapes, must keep it at his own peril; and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape, but he can excuse him self by showing that the escape was owing to the plaintiff's default; or, perhaps, that the escape was the consequence of vis major, or the act of God". Garnet Ditch & Reservoir Co. v. Sampson, 48 Colo. 285, 110 P. 79 (1910).
The purpose of this section and § 37-87-113 is to protect persons owning property below the reservoir from having their situation impaired, not from having it improved. Ireland v. Henrylyn Irrigation Dist., 113 Colo. 555, 160 P.2d 364 (1945).
The statute does not deprive a court of equity of jurisdiction to restrain the filling of a reservoir, when the remedy at law given by the section is not adequate to a particular exigency. Sylvester v. Jerome, 19 Colo. 128, 34 P. 760 (1893).
A writ commanding the defendants to refrain from diverting water did not forbid the repairing or changing the reservoir so as to prevent the injury complained of, and when ever it was so changed they were at liberty to apply to the court for a modification or dissolution of the injunction. Sylvester v. Jerome, 19 Colo. 128, 34 P. 760 (1893).
The natural hillside or mesa, against which the embankment is constructed, and which aids in impounding the water, is part of the reservoir, within this section, and the owner is liable for injuries occasioned by its giving way, though the artificial embankment remains. Garnet Ditch & Reservoir Co. v. Sampson, 48 Colo. 285, 110 P. 79 (1910).
The general assembly did not intend that one who appropriates a natural bank as part of his reservoir should be exempt from liability in the event of its washing out, but did intend the word "embankment" should include not only an artificial barrier, but a natural one as well, if used as a part of the reservoir, to prevent the escape of water. Garnet Ditch & Reservoir Co. v. Sampson, 48 Colo. 285, 110 P. 79 (1910).
It is true that the ditch owners have been held to the exercise of ordinary care only, for the statute does not hold them to an absolute liability, but there is a very good reason for the legislative distinction, a ditch carrying water can, by the exercise of ordinary care, be rendered harmless, and the carrying of water through ditches is not a dangerous or menacing vocation; the water is not restrained, and the pressure is but slight, while in a reservoir the water is restrained, and the pressure is very great, so great that the exercise of the greatest amount of care and skill may not prevent the water from effecting its escape. Garnet Ditch & Reservoir Co. v. Sampson, 48 Colo. 285, 110 P. 79 (1910); Beaver Water & Irrigation Co. v. Emerson, 75 Colo. 513, 227 P. 54 (1927).
A recovery for past, present and prospective damages is a bar to an action for subsequent damages. Fort v. Bietsch, 85 Colo. 176, 274 P. 812 (1929).
Although a judgment in an action for damages may have been void or voidable, the successful party by accepting and retaining its fruits, is estopped from again suing for the same thing. Fort v. Bietsch, 85 Colo. 176, 274 P. 812 (1929).
The owner of a reservoir acquires no vested right to have spillways of reservoirs on the stream above his storage basin maintained at the same size and elevation as constructed at the time he acquired his storage rights. Ireland v. Henrylyn Irrigation Dist., 113 Colo. 555, 160 P.2d 364 (1945).
The defendant dam owner, enlarging spillway, held not liable for injury to reservoirs by flood waters. Ireland v. Henrylyn Irrigation Dist., 113 Colo. 555, 160 P.2d 364 (1945).
Public entities are not subject to the strict liability imposed by this section, and are therefore also exempt from common law strict liability because the legislature intended to repeal existing common law that might make public entities strictly liable. Kane v. Town of Estes Park, 786 P.2d 412 (Colo. 1990).
II. EXTENT OF OWNER'S LIABILITY.
Under this section, owners of reservoirs are made liable for all damages arising from leakage or overflow of the waters therefrom or by floods caused by breaking of their embankments. Ryan Gulch Reservoir Co. v. Swartz, 77 Colo. 60, 234 P. 1059 (1925).
No skill, care, or diligence, in construction or maintenance relieves owners at reservoirs made liable. Garnet Ditch & Reservoir Co. v. Sampson, 48 Colo. 285, 110 P. 79 (1910).
The owner is liable whether he is negligent or not and whether the breaking of his dam was caused by the negligence of a third person or not. Beaver Water & Irrigation Co. v. Emerson, 75 Colo. 513, 227 P. 547 (1924).
The true rule of law is, that the person who, for his own purposes, brings on his own land and collects or keeps there anything likely to do mischief if it escapes, must keep it at his own peril; and if he does not do so, is prima facie answerable for all the damage which is the natural consequence of its escape. Cass Company-Contractors v. Colton, 130 Colo. 593, 279 P.2d 415 (1955).
Colorado cases have followed the doctrine of absolute liability for certain dangerous enterprises, such as the impounding of waters, and this was based on the common law which later became embodied in this section. Cass Company-Contractors v. Colton, 130 Colo. 593, 279 P.2d 415 (1955).
An act of God or the public enemy is a good defense in an action under this section, even though the liability imposed thereby is fixed by statute, without regard to negligence of the defendants. Ryan Gulch Reservoir Co. v. Swartz, 77 Colo. 60, 234 P. 1059 (1925); Barr v. Game, Fish & Parks Comm'n, 30 Colo. App. 482, 497 P.2d 340 (1972).
In order for a flood to come within the term, "act of God", and therefore be a good defense under this statute, it must have been so unusual and extraordinary a manifestation of nature as could not under normal conditions have been reasonably anticipated or expected, and an"act of God" does not necessarily mean an operation of natural forces so violent and unexpected that no human foresight or skill could possibly have prevented its effect, it is enough that the flooding should be such as human foresight could not be reasonably expected to anticipate and whether it comes within this description is ordinarily a question of fact. Barr v. Game, Fish & Parks Comm'n, 30 Colo. App. 482, 497 P.2d 340 (1972).
Where the court found that with modern meteorological techniques, a maximum probable storm is predictable and a maximum probable flood is foreseeable, and the storm and flood which occurred were less than maximum, the defense of "act of God" is not available. Barr v. Game, Fish & Parks Comm'n, 30 Colo. App. 482, 497 P.2d 340 (1972).
An owner is defined in law to be, "He who had dominion over a thing which he may use as he pleases except as restrained by the law or by an agreement", and "includes any person having a claim or interest in real property, though less than an absolute fee". Larimer County Ditch Co. v. Zimmerman, 4 Colo. App. 78, 34 P. 1111 (1893).
The intention of the general assembly was to hold responsible the parties whose duty it was to construct and maintain, and to construe the statute otherwise would defeat the legislative intent, and might in any instance prevent redress to the injured party. Larimer County Ditch Co. v. Zimmerman, 4 Colo. App. 78, 34 P. 1111 (1893).
The responsibility is laid only upon the owners of reservoirs which store water for irrigation. This right of storage includes surface or flood waters, as well as waters diverted from a natural watercourse. Canon City & C. C. R. R. v. Oxtoby, 45 Colo. 214, 100 P. 1127 (1909).
A prima facie case is made when the damage and cause, by the breaking, are established. Larimer County Ditch Co. v. Zimmerman, 4 Colo. App. 78, 34 P. 1111 (1893).
It is not necessary to allege and prove negligence. Larimer County Ditch Co. v. Zimmerman, 4 Colo. App. 78, 34 P. 1111 (1893); Garnet Ditch & Reservoir Co. v. Sampson, 48 Colo. 285, 110 P. 79 (1910).
Where defendants created large bodies of liquid tailings upon their land and thus were statutorily obligated to prevent the escape of these materials and their failure to contain these harmful and obnoxious materials results in their being liable for the resultant damages, regardless of fault on their part, because liability for damage which directly results from floods is fixed by this section. Freel v. Ozark-Mahoning Co., 208 F. Supp. 93 (D. Colo. 1962).

